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(Bifice of the Asturney Beveral
LBashingten, B. L

March 28, 1963

Professor Francis A, Allen
University of Michigan Law School
Ann Arbor, Michigan

Dear Professor Allen:

The {limminsting report which you have sub-
mitted onm behalf of the aAttorney Geperal's Committese
on Poverty end the Administration of Federal (riminal
Justice honors the finesr traditicns of our profession,
The Cormittee bas my deep apprecistion for the coxpre-
hensive study apd chazllenging Tecommendations It has
made in this vital area.

The first step in carrying out the Committes's
rTecomendations concerning the representatiom of
impoverished defendanrs was taken by the President on
¥arch § whem he transmitted the proposed "Criminal
Justice Aect of 19683" o the Congress, I am hopeful
the Congress will promptly emact this legislation., TWe
are now carefully reviewing rhe Comittee’s remaining
recormendetions with respect to the bail system, appellate
review, and other zspects of the judielal process In
which the influence of poverty may disturb the balznce
of justice,

I an certain that the distinguished contri~
buticr which you and the Cormittee have made will be
reflecred in the ealightensd administration of justice
in the years anead,

Sincerely,

fetoty
AftornesfGeneral



LETTER OF TRANSMITTAL

February 25, 1963

Honorable Robert F. Eennedy
Attorney General of the United States
United States Department of Justies
Washingten, D.C.

My dear Mr. Attorney General:

It is my pleasure and honer o submit o you the Report of
the Attorney General’s Commitiee on Poverty and the Admin-
istration of Federal Criminal Justice.

The Report is the product of two years of study and dis-
cussion by the Committee. 1f seeks fo identify some of the prin-
cipal problems posed for the system of federal justice by accused
persons of limited means ané to offer suggestions for their solu-
tions. Included in the Repert is the draft of proposed legislation
tg estabiish z system of adequate representation, the enaciment
of which we believe to be a matier of greal urgeney and impor-
tance.

Fach member of the Committee would wish me to express
his appreciation for the opportuaity to participate in this impor-
tant work, We are fully aware that the Report does not represent
a definitive statement either of the problems or of their solntions.
Nevertheless, we are hopeful fhat these efforis will advance
awareness and consideration of the izsues discuseed and intelli-
gent zction in their solution; for we believe that tha problems
of poverty and eriminal justice are of profound importance and
provide no small chailenge to the capacity and good will of a
free society.

With sincere regards, I remsain

Very truly yours,

Franeis A. Allen
Chairman,

Attorney General’s
Commnittes en Poverty and
the Adminisiration of
Federal Criminal Justice
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Chap

SUMMARY OF RECOMMENDATIONS

ter I

1. The Commitiee recommends that the Drepartment give

consideration o the administration of immigrafion leg-
islation as ar appropriate area for futher study.

The Committee commends the Department’s interest in
persons committed to federal correcilonal institutions

and suggests an expansion of efforts in this important
area.

3. The effort v impreve zll aspecis of federal Justice shoold

be accepted by the Dlepartment on a continging basis, We
recommend that these funetions be brdegeted by the De-
pariment and that their performance be given the assici
ance of staff and other facilities within the Department.
We believe that i is sound practiee to invoive in thess
aciivities interested and informed citizens not ctheryise
assgeiated with the Department. Et is equally important
that some members of the Department’s staf be
involved in swch work as par: of their regular duties.
Above all, the functiens should be performed on 2 sys-
tematic and regularized basis that will permit snch con-
tinueus attention to the prohlems over z period of time
as is sufiieient to insure effectivencss of the efort,

Chapter II

A

. The Committes recommends that the Department of

Justice continue to direct its s¥mpathetic attention to the
District of Columbiza legal aid pregram znd lend its SUp-
port to appropriations needed to enhance the euality and
auantity of its serviees,

- We_recommend that the Departmeni of Justice glve

vigorous support to the prompt enactment of legislaiion to
guarantee the proper defense of defendants in the federa]

courts who are finanejally unable o obtain adeguate rep-
resentation.

. Legislation establishing a svstem of adeguate representa-

tion in the federal courts should delegaie to the individual
distrieis the power to devise a plan that wili, at the same
time, guarantee adequate representation and reflect loeal
needs and eircumstances,

a} Within one year of enaciment of such legizlation each
distriet coart, with the approval of the judiciai council

iv

of the circuit, should place in operation in the dlStrI{’,t‘ a
plan for adequate representation. The p!afn shanl_d ke de-
vised in aecordance with one of the following opilons 3
(1} represemiation by compensated private attor-
TIEVS; ‘ )
{2} representation by 2 fulltime or part-time fed-
eral pablie defender ; N
£33 representation by attorneys ass?ciated with
lerz] aid assoeiations, voluniary aefender_ 1::1:9~
grams, bar association groups, oF 3 pub%xc -
fender organization providing services :in the
state in which the district is loceied; ox
{4) representation in accordance with an plan c?m—
wining elements of rwo 0r more ol the other
opiions. )
b} The independence of action of H‘-E p}l‘ﬂiée defender
should be protected by appointment foa fogar-year terné
by the indicial council of the {’,i}‘.'ﬁﬂl‘t-.‘ Reme_vals sh:}ul
be authorized only Ifor cause f{}li{}wmg fgllr hearings
eomducted by the judizial couneil of the circult.
¢) In the interesis of gﬁzral‘f__e‘l";iz}g the %deguac}:_i of
representation provided in sny m_st_rlct and 0} pre;erw r:::i
gennine freedom of cholee in dews%ng pl;}a_.rts for adequa
representation, legislative provisicns fixing a‘r]:_utrar:{
maximum limits on the amounts to be expended in any
distriet shonid be avoidad. )
a) Counsel Tor an accused who I8 ﬁnanci?liy_ unal:le_e {0
oi}tain representation should be appointed by the L—zflteil
States Cornmissioner 2t a time not iat_er than t.hfa accused ;
firsi appearahce befove the mmf_ﬂisrs‘mngr. It trae accuse
is broughi first before the court, rather thgn tﬁg ‘eummls—
sioner, the judge should appoeint counsel at that time.
b} A lawyer appoinied by the co_n;missﬁoner or the court
should represent the zccused In the supssquent stages of
the proceedings, inciuding the trial an? any 1appe_11i'=.}'fe
proceedings. Provisicen, however, shenld be made f{)l-a. e
substitution of counsel ai any siage of the proceedings
when good canse is SHOWIL

islati idi fhe T 2 iior the
. Any legislation providing for tae representzilon of

zecased financially unable to obiain adequatg vepresenta-
tion should authorize the uiilization of services E%SE'HU;E-H
to the proper conduct of the deﬁexﬁtse, mc!ludmg ;n'.-e_s-.;:
gatory mervices, the assistance ol experss, transcripts

v
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i1

of the_ proceedings, and the iike, Appointed counsel should
be rexm_hursed for expenses found by the cours t:; -S'sa:-'
b?en- actually and necessarily incurrved by him in defe-me
of his efent. When eircumstances justift; a di-sf;*-i“'i efe‘::f
inga fed_era] public defender plan s?muIc'i’he a&ﬂ;c;izeld te
1neitzr_’5e in its plan of representation an imf.zs-stigatorv
lsiff d:n the Ipub]ic defender's offfice. Tha plan mé;y a?s:c
nelude repulaiions povernine ¢ 3 E ic
o defenseg;; “ :;]1-:, geverning the resort to sueh services

- Legislation should defina rersoms gligibie for zppointment

o counsel and other deferse services at government
eXDENSE as persons “financialiy unable to ehtain adequat—e
repn_ea:ematmn“, The terms “indigeni” or “Indigeney™
shoitld be avoided, ) o
Legsslfation skowld provide the accused whe is or beeomes
ﬁr}ancmll:.f ineapaciiated at any stage of the Drccee&iﬁés
:ﬂath SErvices necessary for 2 proper defer:s-e inclu-nsiling1
13':1-'{35‘1533?01-}' services, the assistance of e:-:n’erts tran-
seripts of proceedings, and the like. EIEgibEii"rv I”o,r such
services should be based upon the inability of the defend-
ARt B0 pay for the particular serviee necessarv t{; his
@efens_e and should not be foreclosed by the fae; that at
1:.he outset of the proceedings ihe accusr,:ci Was abie to pa'.:
or sume of the requirements of his defense. )
'}“he Erincipf& of adeguate compensation for lawyers per-
forming defense services is an indispensable eiemenjt of
federal legislation providing for a system of ac{eqaa‘fa
representation, )
a}' Private attorneys appointed by the eourt should re-
ce1.ve compensation determined by the court at a rafe
not exceeding fiftzen doliars an hour for time necessariiy
an_& properly expended by the attornev and s’r:{:uld- i;e
reimbursed for expenses necesgarily iﬁ{;urr&i in perfor-
manee 6f his duties, o

hj' Sﬁ]aries of public defenders should be established
:.ﬂthaln a maximum limi determined by the salary author-
1z_ed te be paid the United States Aftornev in ithe san:e
drs.t‘rict.. Assistant public defenders should r:eceive éafarie‘s
RO in excess of that authorized to be paid assistant U-niteci
States Attorneys in the district.

- The Department of Justice should give atiention to the

‘soluttion of problems of adequste representation arising
in tn:? habf_-as corpus cases and Seetion 2255 proceedings.
Solution of these problems shouid be guided by the prinei-

¥l

13,

ple that appointed counsel partieipating in these pro-
ceedings are entitled to receive reasonable compensation
for their services and reimbursement igr expenses neces-
sarily and properly incurred in performing their duties.

The Department should give immediate atteniion to the
problems of fair procedure in parole and mandatory re-
lease revoeation proceedings. In approaching solution
of these problems the Department should accept the prin-
ciple that such hearings should encompass the elements
of orderly fact-fnding, including the provision of counsel

for prisoners finaneially unable to retain counsel.

Chapter I1I

14.

15

18,

17.

Recent efforts to re-examine and re-evaiuate the institu-
tion of bail are highly imporiant and the Department
of Justice should participate aeiively in the process of
re-appraisal.
The Commiftee recommends that the Department of Jus-
tice underizke or sponsor a eareful inquiry inio existing
practice ef bail bondsmer doing business in the federzl
courts with a view of discovering in defail what those
practices are, whether they properly advance the policy of
pre-trial release of accused persons, and whether additicn-
al legislation is required to regulate and supervise the
business of supplying bonds io aceused persoms in the
federal courts.
The Departmeni of Justice should review practices in
the varions districts relating to the use of the summoens
as a substitute for arrest. A npational policy reparding
the nse of the summons should be expressed and communi-
cated to all United States Atiorneys. That poliey should
direet use of the swmons in those cases in which an
arrvest iz not reguired to protect the proper functioning
of the criminal process.
Release of the accused on his own recognizanee without
additional financial securities, in proper cases, coptri-
butes impertant!y to solution of the problems of pre-trial
release. The use of this procedure should be enlarged in
the federal distriet courts.
a) The Department of Justice should inform all United
Biates Attornevs that, in the interests of pre-trial 1ib-
erty of zceused persons, it is the poliey of the government
that presecuting officers recommend the refease of accused

vii




Deraons on their own recognizances when the eireiais N
persons ¢ cEnizanees when the cirenstances
b_} ?‘he Department should be regularly supplizd with
s:t-a;lxj-ﬁcs J.jelat;ng to bail dispostiions made in the rarif;:ts
Dvls?‘!{:ts_. including the number of cases in which ‘the
United States Aftorneys recommend and deo nrJt- FECHIT:-
mend r. . . ghd the number of eases in which defenéant‘s.
are released on their own recognizances, )
152 To %E'ESEEI'E sound bail decisions, more effective fact-finding
. fi&ﬁ:i?u:: are required than these currently empimfed- 1:
the federal courts. Measures should be adopied 'th;at wiiI
:mph adeguate stafl and budget to the Federal Pa'c-r%e;-
ticn Service for performance of this obligation. Pending
the enactment of such measares, the Department si'smild
izzca_szragne efperimentatiun with other devices o irnorove
e_n.e Teei-fmding fanction in federal bail aﬁmiaistraﬁh{m.
I is vital to the development of a sound poBiey of vre-
trial r_elease in the federal courts that a ss:em of non-
pecuniary indocements to appearance of the_accuse{lﬁa’r the
tr;?.l be devised. The Department should assist in I“orhml;-
lating suck a svstem and showii vigorously sum:sm't- its
adoption. i N
&1 Either through lepislation or amendment to the Fed-
El‘fj.I Rzles of Criminal Procedure, ofeials ;IDSSESS]EE‘:D“ the
bail-setting powers should he authorized io reieas; ac-
casa_i persons without financial security subiect to zuch
::onditn_rn?s as shall place the accused J:nc';r:rJ reasanable‘
supervision while at Jiberty and deter flight and fm--
181Eu1:e of the bail obligation. The zecused admitied 'Eo
bazf siould be informed of the eriminal penalties sttaching
to failure to appear at trial as directed and eforts should
be_mae’e _1':9 izsure that the aeensed fully understands the
nature of the bail obdigation.
bj The Depariment should give careful consideration
3] mIgASUres whick wonld extend the funciions of the
Fert::rai Probaiion Serviee ko the supervision and assist-
ance 61 persons granted liberty pending trial. No pro-
i}}@&_‘il for tlra extension of the functionz of the Federal
resation Service should he sider vever, that
does not provide additicnrsalﬁlfujgzgfzgeg:at}%&;:::}? t"?}-iat
- : X L TNe e
vice Tally adequate to perform the new Tunctions.

20. Eithey through legisiation or by amendmert ic the Fed-

1 3 of imina ey
zra_- Rq}e.. of Criminal Procedure, officials possessing
ail-setting powers shonid he authorized to accept as

+iil

seeurity for appearance at the trial, casn or other pro-
perty of a value less than the bail amount. The cazh or
other securities zo deposited should be returned to the
secnzed upon his performance of the bail oolipstion by
presenting himself to the court for trial,

Chapter IV

31, The Committee recommends that the Depariment of Jus-
tce communicate to the United States Attorneys that, so
long as the “seresning” procedures are part of federal
taw, it is the policy of the Deperiment that opposition
o applications for leave to appeal in forma pausperis be
mzade only in those casaes in which the application elearly
presents “Irivolous” issues; and further, in cases in which
leave to zppeal in Torma pauperis has been granted, it is
the policy of the Depariment net {o file motions to dismiss
the appeal as frivoious except when that aeiion is clearly
and indisputakly justified.

. Present practices fail io provide a sysiem of zdeguate
repressniation in the federal appellate process for the
fpancially incapacitated defendant. A sysiem of adequzaie
representation, propesed in Chapter 11, that will supply,
when required, connsef and necessary defense services at
all stages of the appeiiaie process, should be promptly
esizbiished by appropriate legisiation.

3. The present system of forma pauperis appeals fails ade-
gnately to advance the legitimatze interests of the finenci-
ally dizadvantaged defendant and the larger interest the
system of federal crimingl Justice is called upon o SErve.
The Department of Justice shoutd spenscr legislation
which would provide transeripts of trial proceedings to
convicted defendants financially unable to parchase iran-
seripts whenaver such defendant files a notice of appeal
and makes approprizte showing of hiz Anancial status.
The provision of the franseript should rot ne conditioned
on z preliminary scrutiny of the issues defendant seeks
to present to the court of appeals.

]
]

o
G

Coneiosion
24 The Commities’s provosals for the solution of problems of
finzncizl incapacity in the federal eriminal courss are
not self-exsontine. Some of the Committes’s recomimnenda-
rioms contemplate furiher inquiries, the drafting of legis-

ix




]:?:tive propesals, and the taking of other messyrea. Tt is
of the highest importanes that 2 mechanism be established
in the_Department of Jusiiee for the kind of continuing
arter_ltmn and activity that will result in effective imple-
mentsiion of the Committee’s proposzals. The Commities
r?commends thai implementation of these recommenda-
tions and the further development of the Depariment's
program in this area be placed in the hands of 2 full-time
ftaﬁ' member, preferaldy 2 Speeial Assistant to the At-
forney General or to the Deputy Attorney (General. The
Spi{’:l-zﬁ Assistant should be seppifed with staff services
fumcieﬁi for the effective performance of these funetions.
In additien, ap advisory council of experiencad and knowl-
{Edgeahi_e private ecitizens should be appeointed to share
fully in the work of implementing and developing the
Departmeni’s program.

Chapter]

INTREODUCTION: SCOPE OF STUDY AND
BASIC CONCEPTS

L. The Neature and Scope of the Conunitfes’s Study

On April 8, 1961, the Attorney General of the United States
announced the appointment of the Attorney General’s Committee
on Poverty and the Administration of Federal Crimiral JusHce.
The mandate given the committee was a broad ene. The com-
mitiee was instreeted te study the system of federal eriminal
justice with the purpose of identif¥ing problems fzeed by persons
of limited means charged with federal! erimes and problems
created for the svstem of federal justice by the presence of sueh
persens in s courts. The Committee was zlso asked to present
o the Department of Justice a series of recommendations for
the solution or amelioration of problems sc identified.

Pursyant to these instruciions the Committee set about ifs
tzsks of collecting and analyzing data and of considering propos-
als for the solution of the wvarious problems suggested by the
data. From the time of its appoimment until submission of this
Report to the Attorney Generzal, the Commnittee met at frequent
intervals in two-day sessions either at Chicago, Illinois, or Wash-
ingtan, D. C. At the same time, the Committee launched a number
of inquiries into various aspects of federal eriminal-law adminis-
tratien and consulied informally with the Departmernt on pro-
posed legislation and administrative practices relafing fo areas
within the Commitiee’s concern. In July, 1962, the Deputy Attor-
ney General appoinied an intradepartmental task force consisting
of members of the Department's staff to provide liaison between
the Department and the Committee and to give assistance in
implementing the recommendations of the Commitiee.! Members
of the task force have since participated in the deliberations of
the Commitiee and have made other useful contribations to its
work.

fa) Reseaveh and Stwurces of Faformation. The Committee
has preceeded to its work without the services of 2 trained re-
search staff or of a budget that would permit the financing of ex-
tensive empirical research. In collecting datz the Committee has
relied on ifs own efforts and on assistance generously provided by
individuals, eduvational instifutions, a private foundation, and
publie agencies. The Report, which is the product of thess efforts,
is in no way represented by the Commitiee io eonstitute a2 defini-
tive or exhaustive research into the problems of poverty and the
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auminisiration of federai fustice. That such = o i
B msration of T sustice. Tha suck & sindy is needed an
ok inaj:tz t;nzh_z«_zﬁ]:ﬁeﬁ i:{imgrwutmns ig the zfrengihening o‘i
asties hgnefu], ?’hal::h &8 ;eaerai, {;qarts tan hardly be dozzbtad‘.
peoareh ;ﬁi] e;];:oﬂr:‘ eal:sata presented and the problems identi-
b e, ] encon it}b:. maore go.mpltehensive inquiries in the
e hEI: eess, __..a{lfum_ny_ttee 12 persuaded thai what is
pres isqu.:.:t ! e&]b :-a.‘rnuent. to deiineate many of the mosi impor-
ant f;r brlﬂ.a: Tubt be confronted znd o provide ample faciual
- en_..u;.tzng the proposals submitted in this Report "
e principal studies w A ;
Comone Brine ;;Sim:,lidji: undertaken by, or on behaif of, the
1) The Fowr Distrint <f
mé;ﬁ; de:_z:a ;;{;f:{;“%:l’féﬂz bI%tf_if;,r. The_most ambiticus factual
Sacy-ande aqpeét;g:: e olmrimtee cm‘;%zsts of a detailed inquiry
» anﬁeegicu‘t o \. cl_"lmma;-;a_w_a;imfnistratien in the Distriebt
et ﬁ:e ?;:0; .::lrtﬂ.ern -D_IS_EZ‘.IE'{ of Hlingis, the Saeramento
o Djn::éq‘_- rI: E:?:‘Il D}Strff:t ci Californiz, and the San
Lrenase B t;eﬂ- GE tne Northern District of California. In
Sach dis Ln1‘1d;mb ez{ lau studenis recruited from Yale Univer-
mé _rewrds i: ;t;; -L'}:. ’Cmcag{:-_, or Stanford University, studied
s 3::; 1 ;:;}1.1 cf;,se tremu}g hefore the conrt in the vear
paing Jum ;}EJ = d ata for t-m_a_prevéous fiscal vear were zlso
collect: lpfﬁrn;at;ﬁ ow}:is‘;ons of 1z:rze Northern Distriei of Cali-
o l-em-ésemaﬁ:;::l ;}?aﬂ!ig W a nrt?ad range of matters, inelud-
g represents ,E;d ot pfl::_tt!:;? unabis 'u employ counsel, bail
adminisir de;;;:ne,é :G;.e ir __rm:f:-m pauper:s anpeal, was recorded
on 2 fo ob;;agﬁﬂ:d an:j r prn;_:esbmg on an electronic computer. The
i 5o ovained ~.~ :;ﬁil}-EEEi‘ have been freely empleved in the
o i.h S Rendh‘ﬁrb Ypravniemi conzidered in the following
crapters o1 Sﬁégﬁehc;rt- ;«‘f:e YVera ,P oundailon, Ine., of New York
gen Dr%ésiqé'fge (_:un s to pay for the work of datz eollection
e process F C;En.é&t_-umimFtee 1:&.'1311&5 te express its appreciation
o the vera Fo ;}v foa ang t? s ¢E:~_::e-:uj:ive Director, Alr. Her-
pert | ., Tor this important coniribution io the Commitfes’s
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rﬂqu{ t, ;tfel:lsaamzmres fo the Dnited States Aiforasys. At the
equest of ihe Ceommiitee, the £ Justice in 19¢
st (EFEE fte Department of Jastice i
T est of the Lo (tee, Ui ¥ : Justlce in 1961
o t]».nt;:g 8 {}l{zle_ymcnna:re to the United States Attorney in each
e erzi diztricts of the United St : . d
the 3 ‘nited States. The inguiries relat
e T striets of the = . The inguiries refzfed
; e«-pofm to matiers of ball adminizstration and speedy trial
lesponsges were oitained fr fmat ' of
Lesp T approvimately two-thirds of
disiricts. The data = Hected 1 — ot on the
20 codlected Throw im T i I
lstrict . Trov orfant lizght he
VvEYIat § PR S ; P on
variations of practice within the federal system om Z‘a zeries ‘t:
1S8325, MOsEL fm tlw i a1 e - : sconse
sl importantly on the question of the release of aceuzed
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pErsan: on thelr oW Fecognizances prior o trial. These data have
been incorporated in the discusston of vail administration in
Creapter 11E
£33 The Soutiern Distvict of New York Bail Sépddy. In Aw-
gyt and September of 1961, the Vera Foundation, Ine., of New
Vork conducted for the Commitiee and submitted without cost
an extensive study of bail adminizération in the District Court
for the Scuthern District of New York. The study proeeeded
under the supervision of Mr. Herhert Sturz, Executive Director
of the Foundation. Ii sapplements the daia en bail matiers
eollected in the 4-District Sindy, mentioned avove, and has been
atilized in the preparafien of the later chapters of this Report.
{4} Inferviews and Other Inguivies. Throughout the life of
the Commitfes numerous interviews have been conducted by
Commitiee members or by oihers acting for and under the super-
wvizion of the Committee. Persons interviewed include & substan-
tizl number of federal judges, {nited States Commissioners,
siaff members in the offices of United States Attorneys, lawyers
with experienge in feders]l eriminal litigation, srd lawyers with
extended experience in the legat-aid movement in this eounntry.
Inguiries have Deen made by mail To many af the agencies of the
federal government that perform fynctions in the avea of the Com-
mittee’s concern. The Committes has also aitempted fo ¢anvass
the body of literature pelziing io the problems of poveriy and
criminallaw administration published in the United States. This
literature inciudes the reports of such offieial agencies as the
administrative Offce of the Tnited States Courts, the Federal
Bureau of Prisons, and the Legal Aid Agency of the District of
Columbia. Tt alse includes numergus volumes and articles Im
legal and other pubilcaticns. in addition, the Committes has
attempied to survey o0 2 selective basis the liferature relating
to poverty and the administration of criminal justice in other
nations.

(b1 Scope of the Report. A moment’s reflection will reveal
tha: the range of probiems invoiving the impaet of poverty
on the administration of insilee iz very grezt. These problems
are not 21l of the same king or of the same order of importance.
It very early became apparent to the Committee that if its
taslk was to be kept within useful apd manageable Hmits, some
seleciion of issues would have 0 he made. Accordingly, in this
Report we have zitempted to identify znd discuss those areas
that appear o be of the syeatest practical significance and in
which measures Toost urgently need now to be taken. The Report
directs iis primary attention to three large problem areas:
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s;enta{; ;nfh;lg;:eé ;fi is c_ievc:ted to the concept of “adequate repre-
mentaﬁﬂn.{}f : Stussion s coneerned, in part, with the imple-
menta ;;. n ot e_rcr:rnsmtut%onay “right fo counsel” of pers::ans
mnside;—éd ar&r :}}:—;ﬂ means to hire counsel. Among the questions
cons dered axe Ea, aseﬁ_that rfe‘}ate to the time of appointment of
Sounse! But*-’aé rlrlw_bt effective measures for the supplying of
[ounsel avaiiab?eq .at:hrepresentatmn” entails more than making
powyers availa :—3, to those wl_u} would otherwise lack counsel ¢
ton oo 2 1m:x_ltge of servzlce:s,'—-including pre-frial investiga-
ion, location o itnesses, o‘t_}taming of expert testimony and the
dan:ﬁ of ;tze ;:f which in many cases may deprive a defer-l—
e o uate e ense eveE Eﬁhough a lawyer speaks for the
e than.theereever,_ aeequaf‘.e representation” encem-
P o more than ] Emceedmgs leading to conviction or acquit-
e onsiderad is given to ccmpgrahie problems that avise in
e veeis r1:: _proceedmgs, Sea-:tmn 2235 proceedings, and
o .gsh;eadmg to the revoeation of probation or pamle,
ratio © ;o;t:r{l.; 1; conesarned with probiems of bail adminis-
- Iimjteé mf;ﬂ ot 1%1 ete_sntmg as they involve accused persons
persons of ‘::‘:uai’l- ;drgfniiiiiii;ﬂna: efc r:;? th}e iy
o racitionally practice
;ie:‘:e z.hze;eesse zi re;zemmendations for measurespcaleulafesim;i
jnere § interferes ;. ;c;hu:‘}:g persens at‘tlﬁeir trizls with a mini-
trial and conviction. ® Fherty of such persons prior o
o thfgeﬂﬂi:fie{: {_‘t[f' 1s coneerned with i forma peuperis appeals
o o Iederal 1:: ]sait surveys fhe problems that have arisen
recﬁmmendatiénsgxsd ttlfm and practice and submits a serifes of
of oppetiame : ating to a;apectd?. procedure, representation
i s defenﬂpeatl, and_proﬂsmn of trial trasscripts for
T anis seeking appellaie review of their ;::om'ic-
vari;ﬂ];.:; :Aﬁfcztmn of su?a_]ect Tratters does not imply that the
orions probler s t; unrelated or may be considered in izolation.
e contr 1;.1 , f.eﬁhpmblems interact in the most decisive
a{iministraﬁe, ie of t ‘e bases for concern with traditicnat bail
qualiiy of defzn:; :I:]a:c;:z ?:c?}i anlﬁcmsmn et e
Q : sed 15 able to offer at his trial, So als
n a system which makes the appeal an integral e
eriminal process, consideration of the problem o Paﬂ: tepre
sentation cannot realistically be conﬁied to ti?aj?f:j::&?zgzep

eonsiIdt ’ShaPP_arent from the foregoing that many problems of
erable imporfance are excluded from the scope ef- this
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Report. Ip some instances these exclusions were made reluctantly
by the Committee. The Report, for example, does not discuss
problems arising from eriminal prosecutions or admirpistrative
proceedings in the immigration area. The Commities Deligves on
the basis of general knowledge and of some special study that
these proceedings sometimes resuit in inequiiies and that these
hardships are likely to fail with particular force on persons of
limited means. Beczuse of the pressures of time and because the
problems of immigratien arise in a context distinct from that
discussed in this Report, the Committee chose to eliminate even
those immigraiion problems directly involving the administra-
tion: of criminal justice from the scope of this study. The Com-
mittee respectfully recommends, however, thal the Deporiment
give consideration io fhe administration of immégration legisla-
tion at an appropriate ereq for further study.

importance, but one not extensively
considerad in this Repori, encompasses the prisener in federal
tnstitutions and the plight of the man recently released from penal
custody. Extreme poverty ig charaecteristic of most persons i,
ar revently released from, penal ponfinement. There is sound
evidence to suggest that lack of means and lack of employment
opporiunities are factors thai sirongly inhibif a proper adjust-
ment of the prisoner to the free community upon release from
custody.® These are facts leng familiar to the Department. Their
recognition underlies the esteblishment of federal “hatf-way
houses” or Pre-Felease Guidance Centers in several of our large
cities ! The Commifics comimends the Departmeni's interest in

PETFOTS commitfed to federnl correctional fastitufions and sug-

gests an erpansion of efforts @ this important ared.

minal Justice: the Nature of (Government’s

Another area of great

2 Poverty and Cri
Obligation.

The importance of the issues which the Committee has been
delegated to identify and consider cannot be doubted. Over a
generaiion ago, Mr. Chief Justice William Howard Taftobserved:
«“0f all the guestions which are hefore the American people, 1
more important than the tmprovement of the
must meke it so that the peor man
tanity in Mtipating

regard no one as
administration of jusiice. We
will have as nearly as possible an equal oppor
as the rich man, and under present conditions, ashamed as we
mav be of it, this is not the fzet.” More recently the late Judge
Learned Hand remarked: *If we are to keep our democracy,
there musi be cne commendment: Thou shalt not ration justlee.”

One of the prime objectives of the civilized administration
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of justice i3 to v <
Wi'iliib t‘{'? et render the poverty of the litigant an irreleva
N4 =] 15 ya iy " . =it E IEVATIE,
e 'nt; %a irue of the entire range of judieia) admini*n-at;g
the interests involw s N Strs
mte: est3 nvolved make the attainment of this - .Em’
peculiarly wreent in the admbnistrsti =R 02 ihis objeciive
nforecte. Nin ihe acminmstration of criminal justice. Th
T ST 3 : 1 . = B A
Interest sought 1o be protected by the enforcement of crims; e
utes involve no less than the order and . eriminal

the community. iniernal security of

pommunt 11::;; ;}Ia:;in':e time, the adr;zjnistration of eximinal
I atses T “atﬂ._ g,a-‘p:ral?lems as to the relations of the
e Sam.t.io;; a:: ; II4:-1- i* isin thP: eriminal law that the most
poimgent sanc ‘m.e : d‘t“e disposal of government are sought to
o posed % n Lwd_ual. Here gevernment proposes to de-

ke Individual of his property, his Jiber

oceasion his lite. Ty, and even, on

Concern wi i : inistrat:
need T 525_:;1 {‘:Eetﬁ:st ad‘ml:msr?atzoﬂ of the criminal law
Shocking T o8 c{:u_nmc_t.;on that egregious wrongs and
Commitice mroaae e 10w bez?:g practiced. The work of the
- heartenedbb‘F 0 GIl [o 3Hch as§?mption. Irndeed, we have
Pt @_ece;e; ; t!;lume_rm%s evidences of concern for the
The paremee ot nes uR eerl‘mn}aE proeess in the federal courts.
Sy pose 0 stms l?pﬂ%‘t iz to igontribute to a tradition of
S e tq . Emzig iEa\pjess:ed in th_e couris of the United
he oeson sn.;ten: i-j;g;éfqﬂ;hth? ]E_te_porF 35 on sherteomings of
preceded by an awa:teﬁjessh{:-f dee?":caiztlsvla? FpToTement must be

Th N .
I fe gﬁ;;:;tif ;sh persuaded tIrfat the interest of the Depart-
e sjgﬂ;ﬁcap{;e 1 5%: prﬂblfams nere comsidered is 2 faet of
Boaneh e a:rt. T al1Ir the I]‘Jepz?.ri:ments of the Exeeutive
e e e }; ?eamer‘;; of n.}i ustice hag the greatest responsi-
the problony ot .:—;1,-:{;* B nch‘ev? that ii5 expressed interest in
s Deparnneﬁt’e rty and crimingl j_ustir:e reveals a conception
Enfarcemeﬁ% ané.- ;Urq{}fe as enc?n}passmg tore than the vigorous
et and E.;.& 1?79(:”:10?; of iederﬂ‘ laws, important as these
o the Depctmeet Sz;,f:?.re’;'l ts eoncern 1s‘cansistent with a view
Mgy jﬁaéi;{e . d‘iﬂclt}n:"‘: as including those of 2 genuine
obligation to fmprove the administation of s 1 o L
D opoiion to i ¥ he inist eilon of fustice In all its
ﬂni e ;ﬁ;:;i—:;ig T.::‘Ha Gi:ni:gat}_{m the Deparimeni will not
s, Srrets ot o.ns ba‘ the qualiiy of the federal system, but
o farough recept a.zm example, provide Jeadership in the

o ju“m’e at the siate and local levels of government.

- T itt
pecis cer;:ie;;?:;e ]Crf the .Cﬂmmlt-tﬁe in the present effort sug-
" fumt_. T }}.es that may be useful in the performance of
ions by the Department in the future. We believe that
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the effort to improve oll uspeets of jederal justice should be ac-
= o continuing busis. We recommend

cepted by the Department 0
that these functions be budgeled by the Deportment and thal

aemee e giver the assistance of steff and olher
fecilities within the Department. We believe that it is o sound
practice to fwvolve in these qetivities interested end informed
citizens mof otherwise ussociafed with the Department. I @
equally tmporiuni thaei some members of the Depurtment’s sfaff
ne invelved i suel work as part of their reguler duties. Above aill,

the funciions should be pevformed o o systemalic ond regulor-
ttemtion to the prob-

ized hasis ihat will permil Such coRITAUOUS 4
lems over a period of fme is sufficieni fo iRSUTE gffeciiveness of

fheir perfo

fhe effori.

a. The Concept of "Poverty”. The mission of this Commities
has been to consider the impaet of poverty on the administration
of federal eriminal justice. At the outset of the Committee’s
deliberations ihe necessity for agreement upon some workahle
Gefinition of the “poverty” concepl became clear. The concept
proved an elusive one and the difficulties of definition substantial.
It is appavem: that = iotal absence in the accused of all means
und resources cannot be adequate for these purposes. Even the
constitutional rights to the appeintment of eounsel are not con-
ditioned on & showing of total destitution. Rather, the criterion
appears to be a lack of finaneizl resources adeguate to permit
the accused to hive his own lawyer. Reflection led the Commiftes
to the conelusion that the poverty must be viewed as a relative
eoncept with the consequence that the poverty of accused must be
messured in each case by reference to the particuiar need or
service under consideration.

Thus in the criminal process a problem of poveriy may arise
the proceedings. There is 2 problem of poverty
if the defendant is unabie to ohtain pre-trial release by reascn
of financial inability to meet the bail requiremenis or to retain
a lawyer to represent him 2t the trial There is also a problem of
poverty if the zecused is unable to finance & pre-frial investiga-
rion 0f the cass or to obtain the services of expert witnesses wher
zentiz]l to an adequate de

at sach stage of

sueh invesilgation or festimony is &3
fense. So, too, in the appellate process, there is a problem o
gh lack of means the accused is inhibited &

poverfy if throu
« grounds of reversal to the appeliat

prevented from presentin
eourt or from making adeguate presentation.
that concern with poverty and the adminisiraiior

If follows
ce requires attention to he extended beyond thos:

of criminal just
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whe are unable at the outset of the proceedings to obizin release
on bail or to hire eounsel. It requires consideration, also, of those
whe, although possessing means to obtain some elements of an
adeguate defense (such as hiring a lawyer), lack means to secure
other essential elements. Indeed, it requires attention be given to
the plight of the accused with subsiantial means rendered #udi-
gent by the Ievy of a jeopardy assessment and thus unable to
hire the services of an zccountant in defense of a net-worth tax
prosecution.” These and related problems are given extensive
consideration in the following chapters of this Report.

In summary, the Cornmitice believes that, for the purposes at
hand, poverty must be eoneeived as a relative concept, An im-
poverished aecused is not neeessarily one totally devoid of means.
A problem of poverty arises for the system of criminal justice
when at any stage of the proceedings lack of means in the aceused
substantially inhibits or prevents the proper assertion of & right
or 2 claim of right.

b. The Obligation of “Equal Justics”. Concern for the proper
adminisiration of ecriminal justice invoives more than an expres-
sion of humanitarian sentiment or the extension of public charity.
On the contrary, the Committes firmly believes that solution of
the problem discussed in thiz Report falis sguarely within the
area of governmental obligation. This is true because the require-
ments of just administration can never be reparded simply as
matiers of grace and because, in any event, much broader interests
ave zffected than the welfare of the particular individuals pro-
ceaded against in the federz] courts.

The nature of governmental obligation in dealing with the
impoverished acensed, however, has not often been adeguately
analyzed or articulated. This failure of analvais and articulziion
has produced unfortunate practical consequences, for i results
in pablic attitudes that confuse the nature of the problems and
obstruet their effective soluiion, Freguently, concern for the
problems of poverty in criminal-law administration iz justified
by reference o the aspiration for “Egquoal and exaet justiee to 21l
men, of whatever staie or persuasion. . . . ', expressed by Presi-
dent Jefferson in an early vear of the nation’s history. More re-
cently, an opinion in the Supreme Court of the United Siates
announced the proposition that “There can be no egual justice
where the kind of irial a man gets depends on the ameunt of
meney he has ™ The Committes believes that, properly under-
stood, the problems in this Report do pose genuine issues of equal
justice. The concept of equal justice is not self-defining, however;
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and mere needs to be zaid if the nature of government’s cbliga-
tiom in these areas is to be clearly supressed.

1t should be understood thai governmental obligation fo deal
eifectively with problems of poverty In the aciministratim_l_ of
criminal justice does not rest or depend upon some h}'potl%etleal
obligation of government o indulge in acts of public charity. It
does not presupbose 2 general commitment on the part of the
federal government to refleve impoverished persons ef_ the con-
sequences of limited means, whenever or hewever mamfes;teni. I
dees not even presuppose that government is always -requl_red to
talke inio zccount the means of the citizen when dealing directiy
with its eitizens. Few would maintain that in disposing of :-::urplus
property, for example, government is required 150 set prices at
such levels that all citizens are rendered agually able to buy.

The oblgation of government in the criminal cases rests on
wholly different considerations and reflects principles of much
more Hmited application. The essenilal point is tha‘t i:}_1e preblem?
of poverty with which this Report is comeerned arise in a process
#aitioted by government for the achievement of basie govern-
menta} purposes. It Is, moreover, a process that has as one of i3
consequences the impositien ef severe disabilities on the persons
nroceeded againsi. Duties arise from action. Wl'.le_n a c"aurs&_z of
::{mduct, however legiiirnate, entails the pnss_ib:i_ity of serious
injury to persons, a duty on the actor to 31:01151 the reasuna.bi}_f
avoidaple injuries is ordinarily recogmized. When go?’ern.mer_zt
chooses to exert its powers in the criminal area, its obhgat.m?n is
surely no less than that of taking reasonable measures to ’ehml—
nate those factors that are irrelevant fo just administration o_f
the izw bat which, nevertheless, may cccasicnally affect determsi-
nations of the zccused’s lizbility or penalty. While government
may not be required to relieve the accused of his poverty, it may
properly be reguired to minimize the influence of poverty on is
administration of justice.

The Commiitee, therefore, conceives the obligation of gm’:?rnl-
ment less as an undertaking to eliminate “discriminai:ioz}” against
a class of accused persons and more as a broad _cemtgitment [
government to rid its processes of all influences that tend to de-
feat the ends & svstem of jusiiee is intended tfa serve. Such 2
concept of “ecual justice” does not confuse equality of treatrqent
with identitv of treziment. We assame that government must be
conceded ﬂe;;ihility in devising its measures and thas reasonable
classifications are permitted. The crucizal questienﬁ 15 has _gow:'ern-
meni done ait that can reasonably be reguired of it to elnfamate
those factors that iehibit the proper and effective assertion of
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grounds relevant io the criminal liahility of the aecused or to the
imposition of sanctions and disabilities on the zocused at all
stzges of the crimina? process?

¢ Poverty and ihe Adversary Sysiem. It is not oniy the
interests of accused persons that require ztteniion be given io
the problems of poveriy in eriminallaw adminisiration. Other
and broader soccial inierests are invoived. We believe that the
problems considered in this Raport concern no fess than the pro-
per functioning of the rule of law in the criminal area and that,
theretore, ihe inferests and welfare of a¥ citizenz are in issue.

ATneriean eriminal procedure i3 sceusatorizl in nature and

iz fourded upon the adversary sysfern. It “presumes” the fnno-
cente of the accused. It requires the government to establish ike
gutlt of the defendant beyond reasonable doubt. It impozes pro-
cedural regulations an the eriminai process by constitntionsa?
command. In the modern era it is not alwavs fully understond
thet the adversary system performs a vitat social funetion ang is
the product of long historical experience. The state irials in six-
teenih- and seventeenth-century England demonstrated that a
systerm of Justice that provides inadequate opporinities to chal-
ienge official decisions is not only productive of injaries to ingdi-
viduals, but is itself a threat to the state’s sacurity and fo the
larger interesis of the commurtity. The adversary system is the
institution devised by our legal order for the proper reconciliation
of public and private inferets in the erucial areas of penal regula-
tion. As such, H makes esseniial and invalushls contribuiions to
the mzintenance of the free socisiy.

The essence of the adversary system is enaiienge. The survi-
val of our system of eriminal justice and the values which it
advances depends upon 2 venstant, searching, and creaiive ques-
tioring of official decisions and assertions of authority at zll
stages of the process. The proper performance of the defense
Tunction is thus as vital to the health of the system as the perfor.
mance of the prosecuting and adjudicatory functions. It follows
that insofar zs the financizl status of the aceusad impedes vigor-
ous and proper challenges, it constitutes a threat to the viability
of the adversary system. We believe that the s¥stem is bmperiled
by the large numbers of aceused persens unable to employ counsel
O 10 meel even modest ball requirements and by the large, but
indeterminate, numbers of persons, able to pay some part of the
costs of defense, but unable o Anznee & full and nroper defense.
Persons suffering such disahilities are ncapable of providing the
challenges that are indispensable fo satisfactory aperation of the

a

syatem. The loss 1o the inferests of accusad Individuals, oeea-
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sioned by these Tailures, sre great and apparent. It_ls_alsc c}:&dr

i : iel 5 are regni test & serfous

that a stfuation In which persons are re.imreld t{; £O0 i:.e:f:tai f{?ﬁen

sation Duat lenied aceess to the tools of contest 1=

accusation Dul are cemed 3 S -

sive fo fairness and eguity. Beyond these censiderations, hatni

FR g selL by H '3 ¥ L A . = .

ever. is the fact thei the congitfons produced by the :ma?::a
- s th it product a

iﬂea;aacitv of the accused are detrimental to the pragerlhfuncflghe
nedy 3 PR Toanio 35 in vitality o

i the syst gstice and that the loss in 3

ing of the system of just ; ® los: Vi

alversary svsiem, thereby pecastoned, significanfly endangers

the bagic interests of a free community.

Chapter I
NOTES

1 Afembers of the infradepartmental Itasi:qfurce mciuf:erd i{;
John T. Duffner, Executive Assistant to the Dep}}tira ;£ nf{fzhe
General; Mr. Howard P. ‘E‘.-'iliem_, E:-:ecut_u.fe As:.z_s ‘nt‘é Di_\..-i-
Assistant Atioeney General in chaz:ge of the C:rln-grrif. D
sion : Mr. Harold H. Greene, Chief of the Appeals a.r.l Je; :eed
Sect:!un of the Civit Righis Division; znd Mr. Traniel J. ,

sion. Letter fo the Chairman by the Hon-

of the Antifrust Divi g

orable Nicholas deB. Katzenbach, Deputy Attorney Genera
dated Julw 30, 1962 _
2 See Appendix I for a fuiler difcussi:en of th;:j E?t%hidgt :fi-
ploved in and the data pbrained from the Four- 1;,:,rui s .
3 Ses, eg, Frym, “The 'i‘reatm.ent} ofl_ Rec;;dl:.rasti,B i :i ijg.
Crim. L., C., & P.S. 1 (1956} ; Lykse, 'Attzt!;lcie Fr:azd :{) ml;a‘
Companies toward Probatieners and Parolees,” Fed.
tion (December, 1957} p. 36. |
Farly in 1861, the Attorney Genen‘zl recommesnded ?L? Cquza—
sress that funds be appropriated to ‘Eﬂe B_rega pf Prébgnaf;r
Zs;ablish 2 series of experimental projects to iest met é:utz o
treatment of iovenile and vouthfuol on_enfiers cl{m?mltc‘e it :en
custody by the federal courts, Afier s‘Fua}-', 331‘1@‘;"11:}'"1’?-&: gI;»r {;
to the establishment of pre-release guld‘ai!_'lCE cem%rag {n?ﬁf )
nolitan areas where the number of rei&gs?e_s w'uu# i,?i}-re‘é
;uch factiities. Three such centers were 1mtzay;!- emia 11:21“
in Chicago, Los Angeles, and New York, Additional cemters

i

are contemplaied.

5 Ses e, Unired Siatex v. Brodson, 136 F. Supp. 158 {E. D.
Wis. 1935%.

& Grifinv. Mlinois, 351 17.8. 12, 19 (1956).
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Chapler JI
THE PROY¥ISION OF “ADEQUATE REPRESENTATION™

Few problems in 1 irti i1
hee:m p.{}?fcma mithe administration of criminal justice have
n more freguenthy canvassed th ot i )
3 ¥ an that of providing ad
representation for accus i e
Lor accused persons financiafly iaj
: _ 5 iatty unable to
counsel 5 aftenti i i  been
dgvi;;i . Desp.zte this ?ttentmn, complets sofutions have not heen
ﬂ;r"—ﬁ- : gn{i the p{?b;em refains 2 position of eentral importance
%hEL r:)aﬁ.r:]*sm;:‘n?;mn of justiee in both state and feciera:l eourts
3} ascns for the intraetibility of th -
he 1 o intr 3 these problems are m
n ast of whir . b
t‘Ut Lne -IE::bt of which may be a lack of zeneral understanding 0:{:
ne bazis ax - : [ i N e 5
et a: is Aa:id nﬂattfie of governmental obligation in the aves
seussed in the first chapter of this Report |
Envestigati iekIv i ‘
I :etm:fc,ratwn quickly reveals that provisien for adequate
representation enfails more than s i
_ fai 3 W supplving lawyers &
b asion ¢ : oplvi Yars i persons
I RE financial resslrees io hire counsef | i ;
i i ounsel in proceedings keadi
Ee conviction or aequitd imi ar S it et
uitéal on eriminat cha irst, i
fo < _ , harges. First, it o
o ! )T . L, ¥ Mist
v in@gnm&_{i fna; the presence of even a highly competent law
T QL ¥ y . .
,a Um_n.cmfrt does noE. Fuaranize adegusie represeniation. The
Yok t1..t|§d .au-'lgser musi be armed with means to undertzke ade
guaie pre-iriz] preparation : ; tigation i ' )
I I ion and invesiigation if witness
o © pre repa; ; Filgation T witnesse: are to
: f {Iln.::cc?:ered, scientific aids and testimony utilized, and cross
2 w1 3 * + Y - -
U-‘-;?: }na_no:: effectively eonducted. Second, defendants with means
SINLE rets] 3 f : : 4
ﬁ;. cleni o _-e:t?m counsel may frequen:ly be wholly unable to
_!.=f:ne‘aa pre-irial preparation and investigation of their caszes
a::., ihus hecause of Onanelal incapacity, be denied the es*enti;.ls
e i L hnan i 21 3 L2
LI anegiate represenfation. Third, the problems of adenquate
representation arize net Fin 1 imi 1
I is only in the criminal tri: i
b N arise k ! £ Piried] or in pre-
ceedings len iz b § ist :
ceed rug-a lesding to frial Dut in a variety of other proceedings in
“n igsues of f i st i
thé»a ;:Du]e:. of th‘e.?nghe:n mmportance are resolved, It is with
o .,.,i :ELU lems ard their solutions that this chapter iz concerned
onsiders i s of bion .
° E%a[liﬁfl of problems of representation in the znnellate
process 1s deferred unti] Chapier IV B

1. The Constitutional Rights of Counsel.

) T{:E right io counse] in eriminal proceedines has besn reco
m-zf:td in .—}meriean comstifutional law from the ezriest I}eriii’:
:;i;::—; J::lat:-?_n’s history.! The Sixih Amendment, ratiﬁ;{i En‘ 1731
me ;]_ ;r:t : int;;.chilrrEnal ;jrf}sfeeutians, the accussed shall en joz..:
o I8 .; K have the :—‘L?ssslanae of Counsel for his defenee.”
pver L.:. !e.,‘_‘:_n tne Judiciary Act of 31789, Congress had an-
n.n;v.-.a,e{:“ti-:a‘t Em ali the ;eurts of the United States, the parties

v pledid and manage their own causes personally or by the

(13

assistanee of il N ST
€€ o1 ... counset L. L The following yveur stziutorv

iz

provision was made for the assignment of counsel, when neces-
sary, to defendants in capital cases®

The attention of the Supreme Court of the United Siates was
not drawn to the constitutional righis of counsel, however, until
a much lager period. The first important? statement of the Court
was directed, not to the language of the Sixth Amendment, bat o
the rights of fair trial guaranteed aecused persons by the due
process clanse of the Fourteenth Amendment. The much-guoted
statement of Mr. Justice Sutherland for the Court in Powell o
Alabama still provides the basis for modern consideration of the

problem :
“The right to be heard would be, in many <ases, of
littie aveil if it did not comprehend the right to e

heard by counsal. Even the inteliigent and educated
layman has small and sometimes no skill in the
science of lew. If charged with erime, he is incap-

able, generally, of determining for himseif whether

the indietment is good or bad. He is unfamiliar with

the rules of evidence. Left without the aid of ecounsel

ha may be put on trial without a proper charge, and
convicted upon incompetent evidence, oF evidence
irrelevent to the issue or otherwise inadmissable.

He lacks both the skill and knowledge adequaiely to
prepare his defense, even though he have a perfect

one. He reguires the guiding hand of ecounsel at
gvery step in the proceedings against him. Withoat

it, though he be not guilty, he faces the danger of
conviction pecause ke does not know how to estab-

fish his innocence.”™
The same nole was siruek by the Gourt some yedrs later in

the case of Williems v. Keiser, when it said:
A layman is ustelly no match for the skilled prose-
eutor whom ke confronts in the court roem. He
reeds the aid of counse! lest he be the vietim of over-
zealous prosecutors, of the law's complexity, or of

his own ignorance or hewilderment.

“These are reasons why the right to counsel is
Fundamental’ '™
as in the case of Jehusen v, Lerbst, decided in 1938, that
turmed to the language of the Sixth Amendment
representation in the federal,
The right of the defendant to
in broad and uncompromising

It w
the Court first
snd to the definition of rights of
as eonirasied fo the siate, courts.
ihe services of counsel was stafed

-
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?erms: “*The Sixth Amendment withholds from federal conrts
in &l] erimizzl proceedings, the power and zuthority ta‘ denr.ive,
&n acenzed of his life or liberty unless he has or wah:es the zi:‘mis—
fance of counsel™ h

- Afthough Jokuson v. Zerhst did not rescive 2] issues relating
Eu tr}e cansiituiional rights of counsel in the federzl courts th:
Tundamental obligation of the federal government was cléarlv
;nd uﬂnmiséakah?:; indiezted. 1t is 2 matter for legitimate cencerr:
Fheremre_. to discover that, except for legisiation z'estricted-i;{
its application to the District of Columbia, Congress has as wa-t
:du:me tittle w0 irnplement the constifutional commands b:'fup‘iacfng
the1 def_ense of financially disadvantaged persons on 2 s{’stematic
and zatisfactory basis and that the federsl siatutes Ieav_e R Ei‘rtfe
closer te the solution of these basic problems today than was t;ue
A guarier-ceniury ago when Johnson v, Zerbsi was decided. ’

2. Provigion of Counsel in Federal Prosecutions.
oA The Preseni Staitwiory Sitwation end Proposals for Fe-
f(?r‘]ﬂ'%. The consiitufional requirements relating :;:3 the ﬁnp—oint-
ment of eounse]l iz given reeogniticn in Rule 44 of the f‘eder&i
Eales of Criminal Procedure:

“If the defendant appears in court without counsel

the court shall advise him of his right fo counse] ard
23ign counse! 0 represent him at every stage of
g proceeding unless he eleets to proceed withouot
counse] or is able to obtain counsel”

Y

=

Re::ogn-itioz_l of the principle has not been accompanied by any
comprehensive fegisiative scheme for the implementation of the
{:ﬂns'_ntutzl:rnaé right. In the absenece of such a svstemn the federal
C{_J:.zrts_,_ outside the District of Columbia, have been reguired io
place the entire burden of represeniation upon appoinied aitor-
nza}-'s wha recelve noe compensation from the cou:-‘t, have avail-
able no Tund to par the cost of mosi esseniial defense services
ﬁﬂd‘ whe in general do noi receive compensation for even Guf-og
pockef expenses actually incurred in the eourse of the defeaﬁ.s—e."

B The Commitiee has discovered widespread dissatisfaction
~.=,'1;h p_resent procedurves for the suppi}-’ing‘nf counsel o defan-
dants in the federal courts who are financially unable to obtain
adequate representation. We are tmpressed by the frequently
expressed convicilon of knowledgeable persons that these methods
al:e unzatisfaciory and that a thorough-going legislative sofution
of the problem is vrgenily required.” Nor is this apinion wholly
new. As early as 3937 the Judicial Conference of the L"nite:i

I4

g
§

States adepied a resclation calling for the zppointment of public
detenders in those diztriets in which the amownt of eriminal
litigation justified the presence of such an oficer.?? Regulariy,
at almost yearly intervals, the Conference has since repeated this
or similar recommendations.?’ Every Attorney General of the
Tnited Stetes since 1937 has urged ensctment of legiglation for
the representation of the “indigent” accised.)? In his testimony
hefore the Cemmittee on the Judiciary of the House of Repre-
sentatives on May 6, 1958, the Homcrable Warren (ney, 111,
Director of the Adminisirative Ofice of the United States Courts,
after tracing the position of the Judicizl Conferenee on this izsue,
remarked: “Notwithstznding the clarity and fpality of [the
constitutional] declaration of providing legal eounsel in eriminal
ceses, we have been attempting to meet the need hy asking or
requiring private persons in the legal profession to undertake
the defense of the indigent and to meet this community responsi-
bilizy without compensation and, for the most part, at their own
personal expense. The unfairness of this to the Jawyers involved
is altogether evident. But there is good reason for helieving that
it may nave been or af least is very likely to become urfair to the
indigent defendant a5 well ™

The present situation in the federal courts has been the
subiect of sericus coneern for many members of Congress. From
the late 1920's to the present, bills intended to place ithe repre-
seniation of finaneially disadvantaged persens on & systematic
basis have been introduced in poth houses of Congress. In the
#58n and 86th Congress, bilis were passed hy the Zenate but
failed of approval in the flouse.” During the same period the
House Judiciary Committee conducted an extensive inguiry inic
proposals for public defender legislation.’® Again, in the elosing
devs of the 87th Congress ithe Senaie passed 3.2900, introdoced
by Senator Hruska for himself and Senators HKeating, Cotton,
and Ervin.'® The vote in the Senate came oo late, however, for
sciion in the House of Representatives. The bills recently intro-
duced reveal much thought and intelligent concern for the prob-
lems of adeguate representation. Althengh, as indieated in detail
at a laier peint in this chapter, the Committes feels that the
proposals submitted in Congress are subject to improvement in
several important particulars, we believe that they are of the
highest importance and that they have substantially advanced
the eventual sueceasful reseluiion of the pretlems by legislation.

b. Description and Brvaluation of Present Praciices.

{1y The Numbers of Defendants Pequiring Appoint-
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?_:-:a-?nt f’f Counsgel in the Federal Courts. Anv detailed copsidera
tion of presen? methods of supplying counsel ix the federal cuu;'ts-
may well begin with zn effort to determine the numhérs of ac
cused persons who stand in need of appointment of counse! Th*
Committee believes that, at best, enI};én approximaie ﬁgur- :
:?ae qf‘r‘gre&‘, It has been estimated that in the ecountry as a '.'Sniian
in state as‘weli as federaj courts, about sixty pérca:nt of the aﬁ:
cused are financially snable to obizin counséi.” In some courts
g:;-uguiari}' the small-erimes courts in our large citiss, Lhe nﬁm:
fmcigug?represented defendants may often far exceed even that
N It eannot be assumed, however, that estimates derived from
state systems of justice adequately reflect the situat.i—on in the
Iede_raf )ccunrts. Except in the District of Columbia a-nii in the
Ferr_at?rxes, the federal courts do nof exereise a genera] ¢riminal
Jﬁrzsmeti‘ﬂ;. Sinee tertain types of offenses are more likei-’ to
?ze committed by the finaneially deprived defendant than otivers
Fhe nature of federal criminal jorisdiction mav be expected t{;
influence the numbers of sueh persons brought gefore the fedsral
c{?arts. E't:ir_oreaver, within the federal system one may expect to
d:s)-cever significant differences in the pereentages of such defend-
ax}ts among the various disiriets, reflecting differing patterns
oL erime and social conditions throughout the country.
. E:j;.e:{:ulrdrﬂg to tht? Report of the Director of the Administra-
1:& ffice of the United States Courts, counsel was assigned to
25.7 per cent of the criminal defendants whose cases were dis-
E:nased of by the federal eourts in the fiscal vear 1959.2% The figure
tor fiseal 1981 was 29.3 per cent.*® Ii shouid be observed that
the:-*e statistics are directed only to cases in which eounsel was
assigned. It does pot follow that the balance of the def-endants
were represented by counsel of their own cholice, for many de-
ftendant:s reject the court’s offer of counsel and waive the co;\stitu-
ticnal right.*® Thus the Committee discovered that in tl?se‘ﬁscal
years 1960 and 1961, approximately two-thirds of the defendants
in the Szcramento Division of the Northern District of California
Wwere unrepresented by reason of waiver of counsel? Other ‘Fa;:-
tora need also o be taken into account. In the Northern Dist;ict
of Iiljlnf}xs, for example, where counse} is regularly appointed by
the United Btates Commissioner at the preliminary hea;:ing sia.gp:
such lawyers ordinarily eoniinne representation'ef the aeeused’
at the trial; but an order re-appointing counsel at the trial is
not a_lwaj,*s entered in the court’s records. It should alse be noted
tha{ the 1859 figures do not include the fotals of defendants rep-
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resented by the Philadelphia Voluntary Defender’s Associaiion
in the Bastern District of Pennsylvania.®™

Perhaps more significant than the average figures for all

districts is the range of perceniages for the individual districts,
Thus, the 1959 statistics of the Administrative Office revea] that
in eleven distriets over half the defendants were represented by
assigned eounsel. In tkirty-one distriets {approximately one-third
of the total} over 23 1/3 per cent of the defendants were repre-
sented by assigned counsel. On ihe other hand, in nineteen dis-
tricts less than ten per cent of the defendants were so repre-
sented.2* The Commitiee’s studies show that in fisea] 1960 and
1961, approximately eleven per cent of defendants in the Saecra-
mento Division of the Northern Disirict of California were
represenied by assigned counsel. In the San Franeisco Division
the figure was 52 per cent. In fiscal 1961, 37 per ceni were 80 rép-
resented in the Northern District of Diinels and 26 per cent in
the Distriet of Conmecticut had such representation®*

The Commities is aware that statistics showing the numbers
of persons for whom counsel was assigned are not a wholly re-
liable index of the need for such services. This is true both be-
cause, as already indieated, certain faciors zdversely affect the
relizbility of such statistics and because, in all likelihood, varying
standards of need are applied from disirict to distrief or even
from judge to judge. Certainly it should be understood that even
reliable estimates of the need for the appointment of counsel do
ot in any way accurately reflect the need for other defense ser-
viees essential to the providing of adeguate representation. Re-
siricting consideration at this peint, however, to the need for
appointment of counsel, 2nd recognizing that any estimate is not
Ekely to be completely precise, it is the Committes’s best judg-

mnent that in the couniry as a whole something over one-third of
federa] defendanis are financially unable to supply themselves
with competent counsel and that in many federal distriets one-
haif or more of sueh defendants find themselves in this posifion.

(2) Preseni Proctices in Selecied Federal Districts.
The absence of legislative provision for the adeguate representa-
tign of federa! defendants has led to improvisation of practices
i1 the various federa? district courts. Except for those obtaining
in the District of Columbia, these practices have certain elernents
in eommon: assigned lawyers are awarded no compensation for
thejr zervices, and, with the exceptions already noted, are sup-
plied with no funds to mest the mosi ordinary and essential
expenses of maintaining a defense, and are not compensated for
out-of-pocket expenses actually incurred in the course of repre-
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sentation.®® Within these limiiations, however, variations in local
practices have developed. Some additional description of practices
pursued in partieuntar federal disirict couris is reguired o suppiy
2 basis for appraisal of the current sitnation and Tor evalus-
tion of proposed selutions of current problems.

Northern Dastriet of Hlinois. The most imporiani and dis-
tinctive Teature of the practices that have evolved in the Northern
District of IHinels is the aszignment of counss] by fhe United
States Cotnmissioner when the defendant is first brought before
the commissioner. In 2]l instances in which the aceused appears
without & lawyer, inquiry is made as to defendant’s fnancial
ability to hire counsel When the defendant indicates that he
lacks funds, the commissioner then and there appoinis counsel
or continues the hearing uniil 2 lawyer ean be contacied and
assigned. Af the time of the Commitise's ingniry some six law-
vers, all engaged in private practice in Chicago, were receiving
appoiniments from the commissioner in these cases

. Two, or at
mmost three, altorneys were handling well over half

the cases @

The assigned lawyer represents his elient in all procesdings
before the commissioner, T ¥pieally, he eontinues his representa-
tion at trial and in other proceedings before the court. It appears
that on eccasion this may ocenr without formal re-appiiniment
of the atiorney by the court. In very rare instanees a fawyer ap-
pointed initially by the commissioner has extended his reprezenia-
tion through the appeal stage.”” When an accused is arrested on
a bench warrant fellowing return of an indietment, he is brosght
directly before the court. In such cases assigmment of conmsel is
made by the judge. Often, pernaps typically, the lawyer appoinied
by the judge is one of the group most freaaently selecied for
assignments by the United States Commissiomer,

In determining the need to appoint counsel for the accused,
the commissioner appears to place primary reliance on the defen-
dant’s assertion that he lacks funds. If after his appointment the
lawyer discovers that his client, in faet, possesses fimancial ve-
sources, he may accept a fee. In the alternative, he may be ner-

itted to withdraw from the ease. In the latter eveni the as-
signed lawver is sometimes, but by 1o means invariably, retaived
by the accuzed on a fee basis. The assigned lawyers, whils per-
mitted to accept “voluntary eontributions” from their cliemts,
are made clearly to onderstand that no Improperpressures may he
exerted to this end. While on their face these practices may be
thought to contain the potentiality of abuse, the Commiites has
discovered no evidence or suggestion of overreaching.

i3

Inierviews of persons familiar with t_he‘admiﬁtstra:rnr; r{:i
justice i the Northern District of El‘;ﬁ;nms Vll’ld-.lt.antc :ﬂ; erel
cninion that the assigned lawyers permr‘m ‘th?ir FETVv ise;taﬁgp
p!etenth-. Tndesd, many observers assert t;péat t]:i 1;1‘;; . quaﬁt{‘

i ei'l by the assigned lpwyer iz of consi erably higher ,:‘ _-_q
iﬂiidthat which the aecnsed with some, but“llm'ﬁle:b ?nﬁit;;
likely to obtain from privately employed counsel. Commitie

A t i he 8 subatantial grounds sor EOls
believes that fhere may D& some V.ﬁbu ! ,,a o
zpprajsal. It is clear, however, that E:ln...:'r; ‘f}n :" illfmis one <
assigned counsel in the }Em:'thn.ern Erts-fj:-;{.,t”ﬁ; .e.ver u.r o
contest the guilt of their clienis and viriually ; - tgat e
rase through the appeliate ;Jrecesil Th‘eT: 11?511% 0;1 " I:Jamre‘ >
fﬁaczi:e; 1‘:2;‘;111:{01 ?nvjzipzz?”;,nszha;similar professim.lai

ges ass e 1 _ i siona
}'u?igments would typically be made .111 an}:-' ‘Syfteil j}lfdz:;{;:zl ::e
tion, however adeguate. The di&gree‘ _t:_:a!w‘:mthr.u:: " i] ﬁpanci£1u ave
fartéui by a system that prm-'u"leg iatjzae ﬂ}: ‘.ad'i.‘ t ::ﬂ;smelztiﬂn
expenses of adeguate represeniation is reserved 20r £O2
in & later section of this chapter. ) -
" Vf'«é'-.‘}?ﬂié‘]“‘ﬁ-Df"t?‘f(:f’ af C-‘aiifm*’:aiﬂ.. E}:- ihs{ Sajz Frat;;?ccum]i}; ;
sion of the Northern Distriet of _Elalzforma,tapic;ﬁgm Lounsel
first epters the case by order of the court ar a_ﬂ:ement e
ave informed that, by reason of anﬂ;mam&l arrang ‘e;- At
the Chief Judge and the Tnited }:ft.atles CGl:ﬂJj.‘ﬂlfSlGn? I;;;;ceedings
is authorized to appoint counsel in the ;irefllm.znz}iﬁ oceetings
when Te believes this to be neﬂcessary, 23 1!1{15::&5 S en &
gefendant appesrs 1o Suifer 11_-Dm-men1:ai _1:-1101:f e
dificult guestion of search ana.sezzurg lal,v-rh.r..:?;_,”:e if.j:requent-
The evidence suggesis, however, +hat this authority 1 1¥
v exercised. _ )
’ Counsel assiemed by the court are selecze.d Tz‘ozt; fa:iftgz
volanteers supplied by the San Franc1§ccf Bar :—'ks:cn;“ o o.f -abeut
time inquiry was made the panel {:Gnta:med ;ne ‘; r_j e O e
75 lawyers, There appears to be conmdei'a_ }:e O king
periods of service on the panei,ﬁsozne of E:et r;{ls e
themselves zvailable for comparative:y §h0r‘£ zf:‘e;e S d b
serving for a number ¢f years. The :azt?'m??hwéeks 1;;, e
rotstion and are erdinarily notified at lgast t m S L eriod
of the hearing. We are told that dm‘l‘ng'gne_rix-% ; E—d ;nadeég’? -
some 329 appointed atiorneys serve:i in a:J:'} ca::;:;’“wers e peanad
pearances in court. In the same perzgti .las:ﬂgnfe '};i Eota,l ppears
in 27 trials in which guilt was r::amested.ﬁ? tb ;.:S o %ﬂe e
tried io juriez and seven to E_he. conrt. 1-? Emf o O 3
average about one day in court m each period o1 8
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_‘]’he judge appointing inexperienced counsel at the arra
meu?t may require the participation of a second and more i-
_pe1:ient:ed lawwver. The court will ordinarily grant a eantﬁ‘nz*an‘ .
-taleg?re plea is entered, if reguested by the assigned 12“-3-'-"1: acg
if the case is t0 be tried on a plea of not guilty Lriaf ;S *T::#
at & date thkat takies into aceount the needs of ﬂ;e-tr-iat Drep.
gratmn._ _As in the Northern Disfrict of Illincis as-signed eoﬁflespi
iia;;erilst;?d flnl}_ ac{;ept & fee frem his elient if ’cmmsei éisco‘;'&:s
that, ite his elzim indi oy, sed I
e ospite his purpt}s:f mndigency, the accused has resourees

Déta _coIIected in the Sacramento Division of the Distriet
Cﬂurtlmdzcaie that 2 remarkably large number of éefendants
some iwo-thirds of the total, waive their right to counsel anci
E;:}::eed to the :::omp]etion of their cases without representation 25
i} Ese nexprefssmg 2 desire to be represented and indicating a
lack of means o employ counsel zre agsigned attornevs from 2
Panei of T'o!unteers supplied the couri by the Icea; bar aszocia
;in};aﬁaxz,_ the appointed lawver is perrr;itted to negotizie for a-.
g2 if he discoveres that hi ies i
e iscove €3 that h_s.eiler:t h=s means to pay for the

) In_tervi_ews of knowledgahle persons in the Northern Distriet
of California revezled a considerable range of opinicn as to the
aa.:iequacy of the methods of representation thers empleved. Thus
high regard was frequently expressed for the dilige.rsce and com,
pejtenf:e of the Sar Franciseo volumteers. As in t'i;e h’arthen;
Dzst?_xet of 1llinois, the view was sometmes express—ed-tﬁat the
qaai}ty of representation provided is often superior to tha{: which
can be oh'r_ainf:-_d by the accused with some, but limited, resonrces
At the same time, meny observers doubted that the s?ysmm aﬁe;
:,:Sateiydszwei the inferests of the aceused and descrihed't}‘re fask

GIE tire an i -

pesmed, ir:;r&qui t;b}:c-mpenaated volonbeer atborneys as hurden-

Scfutkem D_t'srﬁct of New York and Eestern Distriet of Penn-
iyl@anz:w_. One 1mpe:frt-=7nt 'f'ariation in the methods emploved
to _prm-rde represeniztion for fnancially disadvantaged persons
HLE}IE faderal courts is found in those districts in whiclfa 31
nificant share of the burden of represeniation is borne by at:of:
neys emploved by voluntary legal aid assoeiations. According toa
study prepa-red for the Committee, approximately 80 per cent
of aii cases in which counsel is assigned in the Southern District
i.}f New York are those in which represeniation is supplied by
t%ae Legal Aid Society of New York. In 1960, 787 CASEs WeTE 25
signed to i:_l!e Society. In addition, seme 407 m;es already assignec’:
were carried over from 1559, representing a total case-lead of
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1,194. in 1960, 727 eases in which defendants were represented
by appointed counsel were disposed of by the couri. In all but
about one-seventh of them counsel emploved by the Society
participated. Cases assigned to the Society are the primary re-
sponsibility of one full-fime attorrey who may, however, obiain
part-time assistance from the New York Ciiv office when an emer-
geney reguires. The zitorney does not appear before the United
States Commissioner and normally first makes contact with his
client at the arraignment. With few exceptions the defendants
so represented are those who hiave failed fo make bail.*?

In the Eastern District of Pennsylvania the major burden
of representing the impoverished scensed falls wpon the Volun-
tary Defender Association of Philadeiphia.?® In recent years the
numper of cases handled by fhe Association has ranged from
80-125. The Association restriets its representation to deferndanis
in jail 2nd unable to make bail or defendants at liberty but on
relief. Some cases in the Eastern Distriet inveolve representation
by attorneys drawn from a panel of Junior Bar members. These
are cases for which representaiion is not provided by the De-
fender Asseciaiion because of conflicts of interest or for some
other reasorn. We are informed that the number of these cases
is not large. A letter from the Chief Judge indicates that counsel
other than those supplied by the Assoeiztion or the Junior Bar
panel are rarely appeinied by the court.™

(3) The Legal 4id Agency for the District of Columbia.
The District of Columbia Legal Aid Aef, anproved Jume 27,
1960,2* represents, in the judgment of the Commititee, an eveni
of genuine importance. The legislation is signifieant, znot only as
the first congressional effort tending toward systematic handling
of the represeniztion problem, but as & source of experienca
valuable in devising solutions for the other federal distriets and
for state svebems of criminal justice.

Thyee features of the Distriet of Columbia legislation are
entitled to particular notice: {1} she effort to create administra-
tive autonomy in 2 legal aid agency free of direet judicial or
other governmental supervision; (2} the involvement of a large
segment of the legal profession in providing adequate representa-
tion: and (3) the recognition of the importanee of investigatory
and other staff services in the provision of zdequate represen-
tation.

{1) The powers of the Agency are vested im a Board of
Trustees composed of seven members. The Board is appeinted
by a nominating panel consisting of the Chisf Judges of the Couert
of Appeals for the Distriet of Columbia, the District Court, the
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}I‘unicipai Court, and the Muricipal Court of Appeals, the Judge
of ti’fe Juvenile Couri, and the President of the Bc-al,'{i of Com-
missioners of the District ef Columbia.?® The Board of Trustees
ap;}mntts the Director of the Agency and performs other usnal
supervisory functions. Ultimate adminisirative responsibility is
a_f%lus placed with 2 group of private citizens, who, at the present
time, are 2} atforneys practicing in the District. The objecti;'e
seeured is that of ereating an ageney that both possesses and
appearf to possess independence of the judicial and prosecuting
arms of government,

{2} The Act contemplates that, despite the existence of an
ag{-%ncga:' possessing a staf of compensated, full-time atfornevs
2 significant share of the burden of representation shail ke hca:né
l_}y volunteer attorneys engaged in private practice. The statuie
t?r‘ms authorizes a “mixed” system for the representation of finan-
ca_a!lij.-'_ Incapacitated persons. By order of the Chief Judge of the
Distriet Court, the Agency has taken over the entire function of
recommending lawyers for assignment in that court.* 4 vigorous
effort has heen undertaken to reernit private stterneys for these
purposes, and the effort has been rewarded hy considerable sue-
cess. Thu_s in the fiscal year 1962, of 652 caszes in which counsel
were assigmed in the Distrier Court, volunieers appeared in
519.35 Private atiorneys plaved an even more significant role in
zh_e proceedings of some of the other courts and ageneies of the
District. Important co-operation has been secured from the
Junior Bar Section of the loeal Bar Association in recruiting
ans% training young lawyers for volunteer services. Valuable
:_assxstance has aizo been secured from gradnzte sindents partie-
ipating in Georzetown University’s legal internship program.®
The (;Gmmit'ttee regards the response of the Distriet har as im-
pressive and believes that one of the imporiant valees secured
b;e' t;rie program is the broad sharing of responsibility by a
szﬁgnmcantl}' large segment of the profession in the bist}iat.
cf Columbisa.

{3_} The operation of the Legal Ald Agency demonstrates
?ecogn_ltioﬂ that adeguate representation entails more tharn plae-
ing .fattomeys in counrt and encompasses varicos other defense
services. At the end of fizcal 1962, the staff of the Agency included
the Director, four lawvers, four investigators, one :%ecretar}’,
three clerk-stenographers and a temporary clerk engaged in
recruiting velunteer atiorneys.3™ The Commitize believes the em-
phasis on investigatory personnel to be wholly warranied. IT is
significant that these sexvices are made available fo the volunteer
attorneys and that the latter are making vse of them, Indeed, in
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fizcal 1962, of the 189 investigatioms undertaken by the staff,
113 were made at the request of volunteer attorneys.®¥ It should
also be ohserved that volunteer atforneys may be assisted by such
staff services as the Turnishing of legal memoranda, assistance in
the preparation and filing of prefriz]l moticns, and reimburse-
ment of the attorney for oat-of-pocket expenses properiy incurred
Dy him.

1t shoald be noted that the Act directs representation fo be
provided, nof only at the trial stage in felony proceedings, but
in misdemeanor cases in which the maximum sentence may be
one year or more, in preliminary proceedings in the Municipal
Court, before the United States Commissioner, ard at inguesis
vefore the Coroner, in proceedings before the Juvenite Court
snd hefore the Commission or Mental Health.®® By the end of
#iseal 1862, services had been extended in all these areas, although
in some, expansien of services is still required.

The Commitées believes thai the program going forward In
the nation's czpital represents an important experiment in the
provision of adequate represenfation and that its continued
development has significance for the couniry as a whole, This
development will require increased appropriations in order that
services may be expanded and that capable lega! stafl can be
refzined apainst the pressure of moTe tnerative professionzl
opporiunities. The Commitice therefore recommends that the
Depurtment of Justice continue io direct its sympathetic ai-
tention to the District of Columbie’s legal aid Drogrant and lend
fts swppert to approoriztions needed to enkance the qualify ard
gountity of iis services.

{4) An Evaluntion of Current Fepresentation Praciices in
the Federal Courts. The Committee is firmly of the view that pre-
sent efforts in the federal disiriet courts to supply ﬁnanciaﬂy':
incapacitated persons with counsel and to puarantee the other
essentials of adguate defense are insufficient to achieve these
important purposes. It follows that it is the Commiites’s judg-
ment that substantial changes in these praetices are argently
reguired. These conciusions resi first znd mest importantly
on the Commitiee’s observations of practices prevailing in vari-
s districts throughout the country. In addition, the Committee
has been impressed Dy the many similar appraisalz of present
procedures made by judges, prosecutors, defense counsels, and
ather knowledgeable observers of federal crimineal justice. It is
the purpose of this section to identify whai appear to the Commit-

tee o be some of the salient weaknesses and strengths of the
cnrrent practices.
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Stage of the Proceedings ot which Counsel Is Appointed. in
Fmst federz! disiricts appointed counsel first enters the case w.hen
the a_ecused is brought before the court on arraignment and is
required to plead to the indictment. The Committee is persuaded
that- an adequate system of representztion weuld make counsel
avajlable to the accused in the earlier stages of the proceediﬁgs?
ﬁi’e are aware that in some cases such delay in the appointment
{:rt eounsel does ot work to the disadvantage of the zcersed and
tha% Trequently even refained counsel may not enter the case
unti] arraignment. Nevertheless, in many situations lack of res-
resentation of the aceused in the earlier phases of the procesdings
:aperatfs to the prejudiee of defendant’s rights. This is particu-
iarly Iz-scely to be frue in those cases in which the puilt of the ae-
ca_sed is to be contesied and in which there is need to locate
v.-'ltness‘es for the defenze and {o plan trizl strategy. The handi-
caps of delay camnot be fully overcome by z poliey of liberal
c_ontmfzances; for defense counsel iz required to enter the litige-
tion affer preparation of the prosecutor’s case is wirtually com-
p_lete and after considerable time may have elapsed since commis-
sion of the alleged criminal aet. We believe that the Special Com-
Tlfllti&ﬁ of the Association of the Bar of New York and the Na-
tienal Legal Afd and Defender Association was correct when it
s.aid 4 “_The earlier any investigation is initiated the more effec-
tl:u?e -11': is likely to be.™* The failure of the practices in most
districts to provide early representation of the accnsed must

therefore, be regarded as 2 serious defiefency. ,

N 'I_"ne Commitiee is persuaded that experience in the Morthern
Dl:‘t';‘{rict of lincis and in the Distriet of Columbia clearly indi-
cazes-tht_e utility of supplying counsel to accused persons when
they first appear before the United States Commissioner and that
therabsenee of similar procedures In many other districts repre-
sents a substentizl weakness in the practices generally prevaifing
Ceu{;sfl appointed by the commissisner may afford the accuse‘:i
reah?nﬂc advice on whether to waive or insist upon & preliminary
hearing. On the occasions, admittedly infrequeht, when prelimi-
nary hearings are held, the advantapges to the defendant in being
re;p::e_sented by competent counsel can hardly be deubted.i? In
addition, presence of counsel may ngﬂﬁ.antgx’ affect the Ievé}s
at whieh bail is set. Counsel may pmvé usefnl —in advising defen-
dant of his rights relating to removal under the provisions of
Rule 20 of the Federal Rules of Criminal Procedure.** He may
pgrform a range of other vital services at the pre-arraignment
stare, S.ElCh as bringing special cirevmsiances to the attention of
the United States Attorney that may result in a decision to defer
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the prosecution under the terms of the socalled “Brooklyn FPlan™.
Tt should also be noted that the advantages of representation of
the aecused at the pre-indictment siage are not exclusively those
of the defendant. Indeed, we are informed that a primary con-
sideration leading to the appointment of counsel by the United
States Commissioner in the Northera Distriet of liinois is the
velief that the presence of counzel comtributes to 2 more orderly
and enlightened performance of the funetions associated with
the preliminary proceedings.

The Committee has not encountered evidence of practiees in
any distriet resuolting in the provision of counsel in the period
immediately following arresi of the accused and prior to his
produetion before the commissioner. Consideration of this matter
is deferred until a later peint in the chapter.

Quality of Appointed Cownsel Ceneralizations as to the
competency of lawvers appointed in the more than ninety federal
distriet eourts must inevitably prove fallible. The Commitiee has
collected numeroas expressicns of opinion on this matter from
persons familiar with the administration of criminal justice in
particular federal districts. As might be expected, there is con-
siderable divergence in the views expressed. {in the whele, how-
ever, the evaluations have been favorable. As mentioned above,
many observers expressed the opinion that assigned counse] often
possess ability and dedication superior to that displayed by
lawyers sometimes retained by defendants possessing limited
means. On ihe basis of its own cbservations, the Committee be-
leves that such ig the fact in a significent number of instances.

Some observers complain that on oceasion young and in-
experienced eounsel zre appointed who, berause of lack of ex-
perience and maturity, fail adeguately to protect the interests
of their clients. 1t appears to the Commifiee that in many in-
stances, the problem pointed to is a real one. A recent study of
the federal system expressed the matter as follows:

“There are many aspects of the present uncompen-
sated assignment system which would appear to inkibit
attainment of the ideal of providing adeguate represen-

tion of each indigent defendant. A prominent defect is
the dependence upon young, inexperienced lawyers for
all but the most difficult or serious cases. The typical as-
signed counset is little versed in the technicalities of the
criminal law or the questioning of aceused persons, and
has had little if any previous courtroom experience. But
ase of inexperienced lawyers seems almost inevitable
under a nonccropensatory system. .. 7
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On the other hand, the Commities has been impressed by
the numercus instances within our observation in which the
young volonteer has conducted the defense with remarkable
zeal and proficiency. Moreover, we believe that there are pesitive
values to be gained from the sharing of the cbligations of rep-
resen_tation in thess cases by a significantly large segment of the
?ar, including the vounger members of the bar. The diffieuities
huwever, are real; and the Commiitee believes that there i:‘:
much t_ruth in the observation that “Whether an indigeni under
present conditions receives exeellent or mediocre representation
13 largely fortuiions, ™=

In sum, the Commitiee believes that among the deficiencies
of the present system iz the quality of socme lawyers recraifed
urs_de_r procedures that afford no compensation for professional
SErVices or even payment of out-of-pocket expenses. More funda-
mental, however, are the conditicons under which assigned c::lun—
sel are reguired to operaie, for these limit the effectiveness of
the most proficient and experienced lawvers who participate in
f:he defense of financially disadvantaged persons. These conditions
;nelufie, armeng others, the time at which‘appuintme:@t is ma&e‘an-d

the: tacz that counsei lack resources to provide the range of
defense services essential to adequzte representation. N
. Defense Services dvatlable fo the Adecused. The failure of
th_e p;actices prevaillng in all the district courts oumiside the
Distriet of Columbia te provide zssigned counsel with reseurcés
?u.:} contest the guilt of defendant or vielations of his constitn-
tmf.a_l rights is, in the judgment of the Committee, a fandamer;ltai
deficieney of the presant system.’® We believe that the conse-
q_uenc.es are serious aznd unfortunate, First, in some cases as-
signed counsel i3 induced to advise a plea of guiliy beeause he
s aware that resources adequaie to challenge a%:uuseb oi authority
or _t]?e governmeni's zccusation are lacking., Second, when :1
dems-{on iz made ic go to trial, the absence of such ’rescurces
hf’-;ndxcaps conduei of the defense and places the aceused at a
disad&'antage not shared by the defendant in pessessien of ade-
guate means. It is not possible to determine the percentage of
cases in whieh these deficiencies reach serious proportioms. If
is clear, .hcwever, that the impaet on the ndividual defend;n’t is
dexiastatlng when it does cecur and thai no svstem of represen-
tatton worthy of the name can eomplacentiy tolerate such conse-
qUences.

At present there 1s no federal legistailon, appticable to the
crf:untry as a whole, that provides means by which a financially
disadvantaged person can locafe and idemiffy witnesses in his
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hehalf. The result is that, unless defendant has been released on
bail and hence may. nowever inadeqnately, perform the pre-trial
investigation himself, this basic function is not likely to be per-
formed at all. If defendant knows who his witnesses are, he i3
eniitled to a subpoena. Rule 17{b) of the Federal Rules of
Criminal Procedure provides that the costs of the subpeena for
the “indigent defendant” shall be borne by the goverpment.
Rule 17{b)} farther provides, however, that sueh a spbpoena may
issue only npon 2 motion supporied by an affidavit “in which the
defendant shall siate the name and address of each witness 2nd
the festimony which he is expected by the defendant to give if
subpoenaed, and shall show that the eridenca of the wiinesses
is material to the defense, . . . . The Committee hzs found that
experienced defense counsel appointed to represent defendanis
often zre reluctani to proceed under Rule 17(%n), since it forces
s form of discovery of the defendant’s case’®® Whatever may
be zaid of the merits of broader discovery procedures in the fed-
eral criminal courts, there are obvicus inequities in imposing
obligations of disclosurs on impeverished defendants not applic-
able to ether aceused persons.

The present przctices make no adequate provision for psychia-
{ric witnesses or other expert testimony when required by defense
connsel in the defense of accused. Tt was suggested in the course
of the Commitiee’s deliberations that Rule 28 of the Federal Rules
of Criminal Procedure cccasionzlly has been used for this pur-
pose. That Rule zuthorizes the court to appeoint expert wiinesses.
The witness so appointed is required to advize the parties of his
findings after which he may be called to festify for either party
2t the trial. The Committee has made inquiries in several districts
relating to the administration of Rule 28. We have found Litle
evidence of its widespread use te supply needed expert testimony.
Nfost defense counsel interrogated on the subject were of the
opinion that the Rule is not well adanted to this purposs, & e0n-
clusion which the Committee shares. The Committes has dis-
covered that in some distriets psyehiatrists practicing in govern-
ment hespitals are made available to defense counsel through

informal arrangements effected through the ecoperation of the
court or the United States Attorney. Such arrangemenis, how-
ever, do not often provide the psychiatrist sufficient time or result
in the establishment of the proper relationship between doctor
and the accused to satisfy the defendant’s lezitimate nesds for
expert testimony at the eriminal trial. The Committee eoncludes
that the problem of supplving the accused with aceess to expert
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testimony when essential to his defense has not been solved by
present practices in the federal district eourts.

The Committee is aware that an accurate understanding of
the position of the financially disadvantaged accused in the fed-
eral couris requires that account be taken of the earnest efforts
of many judees and prosecutors o overcome the deficiencies of
the system. We have encountered numerous examples of assist-
ance and co-operation extended to appointed counsel, There is
no doubt that these practices contribuie significantly to the
deceney of the system. The Commitiee is zlso impressed by the
contributions made by the Federal Probation Service through
Iis pre-sentence Investigetions and by its many marifestations
of practical eoncern for the welfare of the accused. These en-
lightened efforts constifute an important ameliorative infizence,
and their significance should he fully conceded. Mevertheless, the
Commitiee believes thai, after taking inio account all the practi-
cal accomodations that have developed, the present practices
in the federal eourts significantly fail io achieve a system of
adeguate representation. Moreover, we maintain that adequate
representation should be conceived as a matter of right, not of
grace, and that it is inconsistent with the theory of the adversary
system of justice that rights of representation should rest alti-
mately on the good will of prosecuting, judicial, or administra-
tive persennel.

Any effort at statistical demonstration of the inadequacies
of a system of representation must inevitably confront serious
difficuities, This is {rue basieally for the reason that financial
statua may determine in larpe measure what sorts of offenses
an individual will commit and the circumstances in which he will
commit them. Thus the impoverished accused most often will
commit pifenses that have a high degree of visibility. In the
federal courts he is likely to be charged with such crimes as sale
of nareotics, transportation of stolen vehicles, and thefts against
the 1pails. In many situations the defendant is apprehendsd in
the streets as he commits the offense or with Ineriminating roods
or objects on his person. Freguently such 2 defendant has signed
a confession before counsel enters the case. I is thus troe that
fn these cases there is often no substaniial question of guilt and
that representation must be directed primarily to the issue of
senience or other dispositien. Accordingly, statistica showing,
for example, & higher percentage of pleas of guiliy among cases
in which defendants are represented by assigned counsel may
reveal more abeut the character of the crimes committed than the
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guality of the representation. For these reasons the Commjff.tee
has rested its conclusions on the deficiencies of present practices

" on direet chservation and the informed judgment of competent

observers rather than on the statistics now te be presented.
Nevertheless the figures collected by the Committee in four fed-
eral districts are of interest., It may be of significance th_at they
are consistent with the conclusions reached by the Committee on
other grounds.

In the judgment of the Comanitiee, present practices some-
times induee a plea of guilty beecavse appointed counsel recog-
nizes the futility of eleciing a contest in the absence of re.:s_ﬂur_ces
in litigate effectively. The facts indicate that in ali the mgtrlcta
sindied, pleas of guilty are entered much more frequeqﬂp’ by
defendants with assigned counsel, than these represer_:n;e-zi l?}’
private counsel. Thus, in the Northern Diggrict of Ilh_nms in
fscal 1861, an initial plea of guilty was entered by approximately
5% of all defendants represented by assigned ceu_nsel whersas
the figure was about 20 % in cases represented by private counsel.
In the District of Conrecticut the figures for the same }'a_a:r were
60 and 41%. In fiscal 1960 and 1961 the figures were ’_T:}E?ff.- and
5%¢% in the San Franeisco Division of the Nerthern District of
California, 53% and 45% in the Sacramento Division. )

The Committee has also concluded that the deficiencies of
the present system adeversely affect the quality of the _defense
made. In the San Francisco Division it wiit be found that 9% of
the prosecutions were dismissed as to defendants represented by
assi.gned counsel and 165 represented by private counsel S..qme-
thing over 1% of the former and 2% of the la‘t‘ter were acquitted.
Some 42% of defendants represented by assigned counsel wers
sentenced to prison while about 2%% of those reprlasente-d E:{r
private counsel received prison terms. On the other hand,_ '4-*1 :;
of the former and 34% of the latter were released on probation.®

A full compilation of statistics on these and other matters
is represented in Appendix I of this Report.

Burden on the Appointed Laowyer. That the aitorney as an
officer of the eourt has peculiar obligations rejating to represen-
tation of the needy seccused will be universally ccnce_&ed. But a
system that relies wholly on the uncompensated services of pri-
vate attorneys on occasion impeses uncensecionable hurde;:si on
particular awyers. Such a system also en.hance-s the posmhihty
that less than adequate representation will sometimes be ?rm-'l_ded
the client. The Commiites is familiar with several .51tuat1?ns
in which an assignred case in the federal courts resulted in genuine
economie hardship to a conscientious attorney. The recent
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Stewart case in the Distriet of Columbia illzsirates what these
problems may be.*® The prosecution was of a defendant for
first-degree murder. He was five times tried and four times con-
vieted. In his last trial, which scenpied about a month, defendant
was reprasenied by the Director of the Legal Ald Ageney. Vir-
tually the fuli-fime services of an assistant were also contributed
io the defense. An appeal remains to be taken, It is not difficult
to appreciate the sericusness of the burden that such representa-
tion would have created had it been made the obligation of an
uncompensated Jawyer; nor is it difficult to perceive that such
burdens are often an obstacle to providing adeguate services
for the client. The problem of insuring the availability of ade-
quate representation to zecused persons in the federal courts is
of national coneern. It follows that the costs of representation
shounld be skared by the nation as 2 whole.

An acute awareness of the burdens created by wuncompen-
sated representation has lad some distriefs to sanection the ac-
ceptance of fees by appointed ecounsel when they discover that
their clients, in fact, have some financial resources. As Indicated
above, the Commiitee has no evidence of abuse of this privilege
by the appointed afiorneys. Nevertheless, the Committee believes
the arrangement to be far from ideal. It is surely preferable that
the ecurt establish the eligibility of the accused to receive the
services of appointed counsel affer mesningful and appreopriate
inquiry and that, thereafter, the lawyer lock £o the court, rather
thar to the client, for reasonable compensation.

& Provision of Representation in Other American Jurisdictions
" qnd in Europe.

it should be clearly undersicod that the priociple of pro-
viding compensated counsel as part of a system of adequate
representation for financially disadvantaged defendanis repre-
sents no innovation. The inadeguacies and inequities of reliance
on the uncompsnsated services of appointed counsel have been
widely recognized both in this country and abroad.®* Here and
abroad systems of vepersentation employing compensated coun-
se} have been established and are presently in operation. The
Commitiee’s recommendations in this ares, therefore, rest on a
consideranle fund of practical experience,

a. United Stofes, Programs supplying the compensated serv-
ices of lawyers to persoms finanecially unable to reiain counsel
are in operation in many American states and localities. The
programs differ widely in guality, coverage, and concept. No
attempt will be made in this Report to analyze or deseribe these
systems in detail.3® It is important, bowever, to observe that in
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the United States widespread recognition has beeen given to the
necessity and utility of such services. According to statisties of
the MNational Legal Aid and Defender Asscciation, thers were on
June 3¢, 1981, ninety-eight defender erganizetions in speraiion
in the United Siates OFf these, eighty-one were public defender
offices, financied entirely by public funds. Twelve programs were
financed by private donations and five were supported both by
public funds and private contributions.5! In the calendar year
1960, seventy reporting defender grganizations handied 115,118
new criminal cases.’ In many states provision is made for the
compensabion of appointed private counsgel in &t least some
cages, 3

b. Euroye. The nations of western Europe have likewise heen
eonfronted by the challenge of the financially deprived aecuse_d,
and, as might be expected, have responded in significantly dif-
fering ways. Provision for the representation of such defan&anjcs
in Europe ranges from the apparently meager programs in
France and Seotland® to the elaborate systems operaiing in the
Sezndinavian countries. Switzerland presents an interesting ex-
ample of a system of representaiion resulting primarily from
court interpretation of a constitutional provision, in this instance
Article 4 of the Swiss Constitution, which states: “all Swiss
are egual before the law.”® In this Report, however, attention
will be directed principally to the practices pursued in England
and in the Seandinavian countries.s?

(1} England. Legislative provision for compensated couns'el
dates from the Poor Prisoner’s Defense Act, 193057 and, in
cases of appeals from convietions, from the Crimipal Ap;_aeal
Act, 1907.5% It is generally conceded, however, that the servites
provided under these acts were inadequate. Suhstantial improve-
ment followed the report of the Rusheliffe Committee in 1844 and
the passage of the Legal Ald and Advies Act, 19495 Under the
laiter aci considerzhle diseretion is vested in the courts. Aecord-
ing io the Right Hororable Lord Parker of Waddingion, Lm:d
Chief Justice of England, “ihe tendency today is ta grant legal aid
in all cases, at all stages of the trial and of any appeal and
whether or not there is a2 plea of guiliy."** It appears that the
right to counsel is not recognized in the magisirates’ courts ex-
cept in eases of preliminary inguiry Into a murder charge. When
provided, legal assistanee is made available from the first appear-
ance of the aceused in eourt

ames of counsel and solicitors whe are willing to provide
services in these cases are listed, and from these lists assign-
menis are made. Apparently there is no shortage of “volunteers.
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We are informed that some couris on oceasion permit the acensed
to seleci names from the panel. Remuneration is fixed in the su-
perior courts by judges of those eourts in accordance with regu-
lations established by the Home Seeretary, Compensation may
inclade an amount covering investigation and the hiring of ex-
perts. Interviews with members of the legal profession in Eng-
land reveal an apparently general opinien that the system works
well to protect the inferests of the accused and that adequate
remuverztion for services rendered i3 being provided.

(2} Seandinasion Countries. The most elaborate schemes
for the provision of legal aid in criminal caszes vet devized may
well be those operating in Norway, Sweden, and Denmark, The
services provided are made availahle to all accused persons; no
test &f financial capacity is applied in the first instance as a
condition to the receiving of services. The defendant is entitled
to select consel Irom a panel drawn up by the Ministry of Justice.
We are informed that the lawyers on the lists include most of
those experienced in the trial of criminal cases. Counsel appointed
under this plan are compensated by pablic funds admicistered by
the Ministry. He is required to submit a statement of work done
and may be required to produce the file of the case to estzblish
his fee. There appeara to be general satisfaction amorg the law-
¥ers in the three countries as to the adequacy ¢f remuneration.
The services provided by the system encompass more than the
provision of counsel. The appointed lawyer is regularly supplied
the complete government file against the acensed. In preparing
the defense, appointed counsel may make use of government
laboratories and consunli with experts at the expense of the
state 52

As mentioned above, these services are made available fo
all defendants, regardless of means. I the acoused is acquitted, no
effort iz made to colleet the costs of defense services from the
defendant. If he is convicted, inguiry as to his means iz made in
Sweden and Denmark, Upon a finding of financial eapaeity ke is
charged with the costs of representsiion. In Norway, however,
apparently no effort is made to eatablish the means of the defen-
dant or to charge him with cests, even when be is convieted.

XEEEPFEF

Any survey of experience in this couniry and abroad reveals
an enormous raoge of variations in the schemes devised to provide
representation for the aceused unable to provide adequate services
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for himself. Some of the programs express coneepis and assump-
tions that may be subject to challenge and, In any event, are not
direcily applicable to the problems of representation in the fed-
eral district courts. Much of the experience, however, is directly
relevant. Moreover, all of these efforts serve to demonstrate the
pervasive character of the problems of adequate representation
and to illustrate the wideapread coanviction that their solution is
a matter or nrgent importance.

4. Criteria of a System of Adeguate Representation in the
Pederal Courts.

For reasous expressed at length in the earlier sections of this
Report, the Committee concludes that present practices in the
federal courts do not constituie a system of adequate representa-
Hon for the financially deprived aceused. Accordingly, e recom-
mend thet the Department of Justice give vigorous support lo the
prompt enactment of legislation io guarentee the proper defense
of defendants in the federel courts who ure financially ungble fo
obtatn adequate representation.

The discession which follows identifies znd discusses ele-
ments of such legislation that the Committee believes essential
to the provision of adequate representation in the federal courts.
Appendix TI presents the text of a bill which is the produet of
the joint efforts of the Committee and the Department of Justice
and which the Committes helieves would satisfy, if enacted, the
major requisites of a system of adequate representation.

a. The Principle of Local Option. Any survey of the move-
ment to provide adeguate representation immediately reveals that
several different approaches to the problem have emerged. Each
of these schemes has its proponents and each has been subjected
to criticism. It seems clear to the Committee that all of the vari-
ous plans have elements of strength and that the appropriateness
of one plan as opposed to another depends ultimately on the con-
ditions and circomstances that prevail in a given loealify. It alse
sesms clezr that the best estimate of the needs existing in a given
distriet is likely to be made by those intimately familiar with
the administration of criminal justice in each partieuiar district.
We believe that the recognition of a power of cheice in the indi-
vidual districts is not only correct in prineiple but may zo far
toward overcoming objections to representation legislation seme-
times expressed in Congress. We conclude, therefore, that ithe

legislative proposal should avoid impesition of any single patiern
of representation on all federal districts, for no single scheme is
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adequate fo satisfy the differing needs and preferences of all the
federal distriets. Om the contrary, legislation should provide a

wide range of choice that will, at the same time, guarantee ade-

quate representation in all districts and permit the devising of
sehemes responsive to local needs and locz]l preferences.

Aeccordingly, the Committee proposes that within a specified

period after adoptien of the act, each district court shonld, with
the approval of the judicial counci] of the circuit, devise and place
in operation 2 plan for adequaie represeniation in the disirict.
The plan showld reflect one of four options: {1) representation
provided by compensated private attorneys; (2} representation
by a fulltime or pari-{ime federal public defender; {3) repre-
seniation by atterneys associated with loczl legal a2id societies,
voluntary defender programs, bar association greups, or a public
defender organization providing services in the state in which
the district is located; or (4) representation according to a plan
that combines elements of two or more of the other options. Each
of these options is capable of providing the basis for a sysiem of
adequate representation, and each should be ineluded within the

area of choice granfed to every distriet.

First, it seems clear to the Commitiee that federal iegistation

should not preclude the extensive use of compensaied private
attorneys in meeting the problem of the acensed whoe is finapeially
unable to obtain adequate representaiion in the Iederal courts.
Systems reiying primarily on the services of appeinted private
counset have operated suecessfully throughout the world. In many
of the federal disiriets such & plan may prove the most {easible

and congenizl, The Committee believes that positive values are

gained from the widespread participation of the bar in these:
cases. Indeed, we belizve many problems in the administration ofs

eriminal iustice, both ag the federal and state levels, resuli
absence of involvement of most lawyers in the practice of crim
law. An almost indispensable condition to fundamental im
ment of Americar criminal justice is the aciive and know
able support of the bar as & whele. There iz no befter w
develop such interest and awareness than to provide wider opp
tunities for lawyers to participate in eriminal litigation at r
able rates of compensation.®® The Committes believes it is
important that the system of adequaie representation s
encourage rather than obstroct sseh participation.
Seeond, the Committes is strongly of the view that a fede
public defender system should be included among the ¢
available to the Individeal disiricts. Comsiderable Hiera
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by proponents and opponents of the public defender scheme has
appeared in recen: years. We are aware of the view, sometimes
expressed, that the placing of defense functiens in the hands of
a public employee gives rise to certain dangers.®® We believe that
such apprehensions are entitled to respectful consideration and
that practieal measures should be taken to minimize the incidence
of swch anticipated perils. We conclude, for example, that the
power of appointment of public defenders should reside in the
judicial eouneil of the cireuit, rather than in the eourt before
which ihe defender practices. The publie defender’s independence
of zction should be further protected oy 2 tenure hased, not on the
dizereilon of the court, but on 2 fowr-year ferm, renewsble by the
indicial council in whick the power of zppointment will rest. Re-
movals prior to conclusion of the term of office should be author-
ized ondy for eaunse following fair and orderly heavings, likewise
provided by the judicial counell The Commitfee believes fhat
experience with the pubiic defender system in several parts of
the epuntry unmistakably demonstrates that it is ezpable of pro-
viding zealous anpd highly competent defense®! Altheugh meany
distrieis may conclude to reject this option, others, partienlarly
those of large population, mey decide that 2 plan placing partial
or primary reliznee on z public defender represents the most
saiisfartory and sensible solution of joeal problems.

Third, at the present time at least two of the large federal
districts assign the representation of most *indigent” defendanis
to zttorneys associzied with lepal aid or voluntary defender
asgoeiztions. The Committee believes that the further develop-
ment of such arrangements represents a whodly aceeptable ap-
prozch and that such z plan should be included among the options
flable to any district. Under such a schems, compensation
nid be made directly to the associztion on the same basis and
eording to the same terms as in the case of any appointed pri-
ttorney. The Committes 2lse believes that the option should
roadened to encompass arangemenis with other private
ips, siech as bar association committees, or with public de-
r oreanizations providing services in the courts of the siate
chich the distriet is located. :

Fourth, and highly imporiant, each district should be free
rize a scheme of adegnate representation containing elements
/o or more of the varions options discussed above. The
mmitiee is hopeful that a sebstaniial number of disiricts may
to divide the burden of represeniztion between z federal
Bhtic defender or & lezal aid assoeiztion, on the ope hand, and
pivate attorneys, on the other. The experience in the District
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of Colembia soggests semething of the potentialities that might
profitably he exploifed. Thus, the public defender’s office might
not only assume responsibility for the defense of a substantial
number of accused persons but might make ifs investigatory and
secretarial stzffs available to privaie attorneys appointed in
other cases. Such 2 “mixed” system combines the advantages
of a continuing and experienced defense organization in the dis-
trict with those derived from the partieipation of a substantial
segment of the bar in the work of criminal defense. The fourth
option, therefore, presents the opportunity of a2 wide range of
variations in the plans for adequate representation and affords
assurance that the system employed will be that beat adapied to
the eonditions and requirements of the particnlar district.

For the reasons stated, the Committee feels that the advan-
tages to be derived from the option principle are substantial
It is important, however, that the legislation not only make
formal provision for swch choices but that freedom of cheice
at the loeal level be protected from other provisions that may have
the effect of forcing decisions in favor of some particular plan
of representation. Thus, some of the bills intreduced in Congress
fn recent vears contained provisions establishing arbitrary maxi-
mum limits on the amounts that might be expended in any vear
by any distriet for the provision of representation. These limi-
tations have often been set at such levels that ne populous district
could elect any scheme other than a public defender.®® Con-
sequently the possibility of making substantial use of the com-
pensated services of private atbiorneys would have been effectively
forclosed,

It is also important #o recogmize that, although each dis-
trict shoudd be afforded s broad range of diseretion to devise
a plan of representation most suitable to local needs and pre-
ferences, the lepislation should place upon each distriet the un-
mistakable obligation to devise and place in speration some plan
of representation conforming o the statufory options provided.
For a guarier—century the constitutions] rights of counsel have
failed te receive fzl] implementation in the federzl courts. In no
district has a system of adequate representation been achieved;
nor, for reasons stated in this chapter at leneth, are the practices
employing the uncompensated services of attorneys eapable of
eonstituting such a system. While reliance may wisely be placed
on local views as to what form the system of adequaie representa-
tion shonld take, the question whether adeguate reprezentation
will be provided should in no event be open.
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I summary, the Commiftee recommends the following :

Legislotion establishing o system of adequete represeniation
in the federn! courts should delegate to the individual districts
the power to devize o plan that will, at the seme time, guarantes
adequate representation and reflect local needs and circumsiances.

Within one year of encetment of such legislation eack district
court, with the approvel of fhe fudicial council of the cireuil,
should ploce in operction in fhe district o plan for adegiate rep-
resentation, The plan should be devised in accordance with one
of the follpwing options:

{1) representation provided by compensated private ai-
torneys;

(2) vepresentution by a fulltime or part-time federal pub-
Yie defender;

(3} representation by aftorneys associated with fegal aid
associations, wvoluniary defender progrums, bar assoeigt{on
groups, or a public defender ovganization providing services in
the stote r which ihe distriet is loceled; or

(4) representelion in accordance with a plan combining
elements of two or more of the other options.

The independence of action of the public defender should be
protected by appoirtment fo o four-year lerm by the judicicl
council of the efreuit, Removels should be authorized only for
cause following fair hearings conducted by the Judiciel couneil
of the eircuil.

In the interesis of guarantecing the edeguacy of representa-
tion provided in any district end of preserving genitine freedom
of choice i devistny plans for edequate representetion legisla-
tive provisions fizing arbitrary mezimum limits on the amounts
o be expended in any district should be avoided.

b. Early Appointment of Counsgel, It is clear that z system
for adequate representation requires more than the appointment
of competent counsel. One of the essentials of auch a system is
that counsel be appointed early enough in the criminal proceed-
ings to insure protection of defendants’ legithmate interests. For
reasons stated in an earlier section of this chapter, the Committee
believes that the presenmtly prevailing practices in the federal
district courts are deficient in this respect and thai delaying
appeintment of coursel until arraignment may often substantially
imperil the adequaey of representation. The Committee strongly
believes that the inferests of the financially disadvantaged ac-
cused and the demands of erderly procedure at the preliminary
stages reqnire that coumnsel be appoinied for the accused nof later
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than at his Airst appearance before the United Btates Comnmis-
sioner. If, of eourse, the defendant is brought first before the
court, rather than the commissicner, the judge should appoint
counsel at that time. The considerations supporting this view
have already been fully stated and need neot be repeated here.

A lawyer appointed by the commissicner or the court shoukd
continue to represent his client in the subsequent sitages of the
proceedings including trial and, if need be, in the appeilate courts.
Provision shounld be made for substitution of counsel at any
stage of the proceedings when good cause i3 shown.

The Commiites is aware that these conclusions leave un-
touched the needs for representation and advice in the period
following arrest but prior to the accused’s production before the
cominissioner. Although the Committee is not unamimous on this
matter, 2 majority believes that services of counsel should be
supplied at this stage to the accused financially unable to obtain
representation. The majority holds to the view expressed in 1959
by the Special Commiitee of the Association of the Bar of the
City of New York and the National Legal Ald Assoeiation: ™. . .
if the rights of the defendant are to be fully protected, the
defense of a criminal case shoold begin as soon affer arrest as
possible.”¢® There is 2 strong argument that the time a defendant
needs counsel mest is immediately after his arrest and until
trial. The majority poinis to the fact thai the Supreme Court
of the United States has clearly indicated that in ai least some
situations an arrested person in police custody may have a eon-
stitutional right of counsel.’™ It is not beyond the realm of possi-
bility that an expansien of these rights will be recognized in
the near futore. Moreover, & mejority of the Committee has been
impressed by the practices undertaken in accordance with the
California public defender legislation. Section 7706 of the Cali-
fornia Code authorizes the public defender to perform duties of
represeniation “Upen request of the defendant or upon orider of
the court. . . .”5% We are informed that, pursuant to this direc-
tion, the public defender often enters & case while the accused is
in poliee custody and before preliminary hearing and that these
practices have in no way disrupted or adversely affected the
orderly prosecution of eriminal cases in that state.

After careful consideration, however, the Committee has
concluded not to recommend a similar provisien for the federal
law at this iime. We recognize that such a proposal would be
vigorously opposed by those who fear its consequences ox law en-
forcement. We belleve that a2 program for the general improve-
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ment of the federal procedures ought not o be imperiled or made
coniingent upon the extension of counsel services into the pre-
commissioner stage of the proceedings. Moreover, there are zd-
ministrative diffienlties zttending such extension of services In
any distriet electing a system of adeguate representation that
does not include a federal public defender. The conclusion of the
Commitiee, however, serves to underscore its recommendation
that it is indispensable to a system of adequaie representation
that the appointment of counsel oecur mot later than the first
appearance of the accused before the United Siates Commissioner.

Accordingly, the Comrmittes recommends as follows:

Counsel for on ocoused who iz financially wnable to obigin
representation should be appointed by the Unifed States Commis-
storer ol o time not loter than the accused's first appecrance be-
fore the commissioner. If the accused is brought first before
the court, rather than the commissioner, the judge should ep-
potnt counsel af that Hme,

A laseyer appointed by the commissioner or the cowrt showld
represent the acensed in the subsequent stages of the proceedings,
meluding the irinl and ony appellate proceedings. Provisiosn,
however, should be made for the subsiiiution of counsel of any
stage of the proceedings when good cause exists.

¢. Provisien of Defense Services other then Counsel In an
indeferminaie number of cases in the federal courts, the provi-
sion of adequate representztion requires that 2 range of services,
in addition to the appointment of coomsel, be made available to
the defense. These services include those of pre-frial ipvesiiga-
tien and those of experts such as psychiatrists, accountanis, and
other specialists. As is pointed out in earlier sections of this ehap-
ier, present praciiees in the federal courls make ne provision or
inadequate provision for such services. This failure may adversely
affect the quality of the defense made or force a decision to plead
guilty to a criminal charge in situations. in which the charge
riight otherwise be properly contested. The need for such services
has been recognized in all well-<developed systems of representa-
tion for fimancially incapacitated defendants, both in this country
and abread. Until the present practices zre rectified and such
services are made available, the procedures in the federal courts
canmeof falrly be characterized as a system of adequate representa-
tion. One of the assumptions of the adversary system is that
counsel for the defense will have st his disposal the tools essential
to the conduet of a proper defense. Nor is this a new insight. Gver
thirty years ago the Supreme Court of the United States referred
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to the period before irial as “perhaps the most critical period of
the proceedings . . . when eonsultation, therough-going investiza-
tion and preparation were vitally important.”

The Committee, therefore, recommends the following:

Any legislation providing for the represeniation of the ac-
cused fingncially unable to obinin adeguate representation should
authorize the utilization of services essentie! to the proper con-
duct of the defense, including investigatory services, the assis-
tance of experts, transeripts of the proceedings, and the like.
Appointed counsel shovld be reimbursed for expenses found by
the court to kave besn actually ond necessarily incurred by him
in the defense of his client. When cireumstances jusiify, a distriet
electing o federal public defender plan should be cuthorized to
include in its plan of representation arn investigatory staif in ihe
public defender’'s office. The plan may also include regulations
governing the vesort o such seruvices by defense counsel.

d. Provision of Defense Serviees to Defendents with Some,
but Inadegquate, Means. As developed af length in the first chap-
ter of this Report, the Committes conceives of “noverty” as a
relative concept. A problem of “poverty” or finaneial incapacity
exists whenever any service necessary to adegnate defense is out
of the reach of the defendant, even though the accused is able to
bear some of the expenses of his defense. As also developed in
Chapter 1, solution of these problems is not essentially a charita-
ble enterprise underiaken to attain welfare objectives. Un the
conirary, these problems invelve fundamental issues of justice
to the individual accused and the larger public interests invelved
in the proper and vigorous operation of the adversary system.
Whenever financia] ineapacity prevents the defense from provid-
ing aetive and ereative challenges to asserfions of goversmental
power in the criminal ares, the adversary system, and the public
interests dependent upon it, are placed in jeopardy.

1t follows that the nomenclature of any legislation designed
to solve these problems shounld adeguately express the statute’s
fundamenial objectives. It follows also that the language em-
ployed cught ot to suggest that the measure Is one of public ehar-
ity. We believe, accordingly, that the terms “indigent defendant”
or “indigency” are inappropriate for these purposes. These ferms,
derived from the poor-laws, tend to reinforce a popular impres-
sion that the objectives of legislation designed to establish a
system of adeguate representation are essentially gimilar to laws
enzcted for relief of the poor. Moreover, they are inaccurate and
imprecise since they suggest, not financial inability to obtain
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some essential defense serviee, but a tolal absence of financial
resources. The Committee believes thai the defendant eligible for
appointment of connsel or other necessary defense services should
be identified as & person “Snancially gnable to obtzin adequate
representation.”

Cmne of the most acute and diffieslt problems conironiing
American criminal justice is thai pesed by the defendant with
funds adequate to employ a lawyer, and perhaps, safficient to
meet minimal bail requirements, but who is incapable of finaneing
an adequate pre-trial investigation of his case or other indispen-
sable services. Equally acule are the problems of the aecused
who, at the outset of the proceedings may possess suflicient re-
sonrees to mest the minimum requiremenis of adequate defense,
but whose funds are exhausted before the end of a prolonged
trial or who is unable to meet the costs of a new trial or the ex-
penses of appeal. More than one observer kas been led to the con-
closion that sueh a defendant may often find himself in 2 meore
dangerous position in onr courts than the aceused who is entively
lacking in means.™ Accordingly, the conclasion is inescapable
that a system of adeguate defense must make provision for such
cases a2nd that eligihility should net be foreclosed by the circum-
stance that the acensed is able io pay for seme other elements of
adequate defense or that he possessed resources at the beginning
of a2 prelonged prosecution.

The Committee recommends as follows :

Legislation showuld define nersoms eligible jor eppointment
of counsel and other defense servicez at government expense a8
persons “fingncially unoble fo obiain cdequate vepreseniation.”
The terms “indigent” or “indigency’ should be groided.

Legislation should previde the agecused who 15 or becomes
finencielly incopaciteted ot any stage of the proceedings, with
services necessary for o proper defense, including investigaiory
serrices, the assistance of experts, franscripts of the proceedings,
and the ke, Eligibility for such services should be hased upon
the fnability of the defendont to pay for the particuler service
necessary to his defemse and should not be foreclosed by the
jaect that at the outset of the proceedings the cccused 1was able
to ooy for some of the requirements of his defense.

e. Adeguate Compensalion of Counsel. Lawyers have pecu-
liar responsibilities for the just adminiztration of the law, and
these responsibilities include providing advice and representa-
tien for needy persons. To z degree not always appreciated by
the public at large, the bar has performed these obligations with
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zeal and devetion. The Cemmittee is persuaded, however, that
& system of justice that zitempts, in mid-bwentieth ceniury
America, to meet the needs of the finaneially incapacitated ac-
cuzed through primary sr exclusive reliance on the uncompen-
sated services of counsel will prove onsuccessfol and Iinadequate.
The prineciple of just compensation for lawyers performing de-
fense sarvices is supported both by considerations of faiyness
to the appointed lawyer and by appropriate concern for the in-
terests of the accused. But there are other considerations. We
suggest that no one wounld be likely to urge that the government's
inferest in effective prosecution of criminal cases can be ade-
quately advanced by delegating the prosecuting function to law-
vers who receive no compensaiion for their services or reim-
bursement for expenses incurred in performing their duiies. Yet
the proper functioning of the adversary system of justice, in
which the nation as a whole has an important stake, demands
that the defense of accused persens proceed at a level of zeal
and effectiveness equivalent fo that manifested in their prose-
cution. The notion that the defense of aecused persons can fairly
or safely be left to umcompensated attorneys reveals the funda-
mental misconception that the representation of fimancially de-
prived defendants is essentially a charitable concern. On the
contrary, it is a public concern of high importance. A system
of adequate representation, therefore, should be structured and
firaneed in 2 manner reflecting s public importance.

We recognize that any level of compensation authorized by
statute in these eases will offen prove inadequate when eompared
to fees an attorney may be able to command for similar services
in private practice. It is neither necessary nor feasible that the
fees authorized in these cases approach such levels, Nevertheless,
the legislation should provide for reasonably adequate remunera-
tion. We believe that fees for private appoinied counsel should
he set by the court within maximum limits established by the
statute. The Committer alse believes that fees calculated on an
hourly, rather than a daily, rate will tend more aceurately to
measure the value of the services aciuslly performed. After
careful study of fees charged in private law firms for similar
services throughout the country, suggested fee schedules pre-
pared by bar association, and gther materials, the Committee has
come to the conclusion that an hoorly maximum rate of fiftesn
dellars represents the lowest staiutory limit consistent with the
objectives of reasonable compensation for the assigned lawyer
and adequake representation for his elient.™!
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Distriets electing the pubiic defender system should have
diseretion fo =et salaries of the public defender and assistant
pubiic defender within upper limits, stipalated by statute, gener-
ally eomparable to those governing salaries of sther government
lawyers performing duties requiring comparable skills and ex-
perience. There may be considerable variation among the dis-
tricts in the amount and complexity of work required to be per-
formed by the public defender, zand the statutory limits should
be safficiently flexible to refleci these differences. We believe
that a provision establishing a maximum salary in absolute
figures ereates the danger of ifs becoming outmoded with the
passage of time, requiring statutory amendment to bring # into
accord with changed cireumstaneces. Accordingly, we propose that
the public defender be paid 2 salary not in excess of that author-
ized to be pald the United States Attorney in the same distriet.
Salaries for assistant public defenders should be governed by the
same limits applied to salaries of assistant United States At-
torneys in the district.

The Commiies stmmarizes its recommendziions on these
points as follows:

The principle of adegquate compensaiion for lawyers perform-
ing defense services is an indispensebls element of Federal legis-
lation providing for a sysiem of adeguate representetion.

Private attorneys appointed by the court should receive
compensation determined by the court at o rote not eveeeding
fifteen dollors an hour for Hme necessarily and properly expended
by the aftorney and should be reimbursed for expenses necessorily
tneurved in performance of his dufbies.

Salories of public defenders should be established wifkin a
mazimeuwm Hmit determined by the solary outhorized fo be paid
the United States Aftorney in the seme district. Assistont public
defenders should receive sulories not i excess of thef authorized
to be paid assistant United Stotes Aftorneys tn the distriel.

sk Rk R EE

The foregoing discussion has identified what the Commitiee
believes to be six of the salient features required fo be included
in any legislation providing for adequate representation in the
federal courts. These are {1} the principle of local option, {2}
the early appointment of counsel, {3} the identification of persons
eligible to receive defense zervices by reference io “financizl in-
gapaeity” rather then “indigeney™, {4) the provision of essential
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defense services other than ccunsel, {5} the provision of essen-
tial defense services to persons with some, but inadequate, means,
ard (B} the principle of adequate compensation of atiorneys per-
forming defense services.

An adeguate legislative proposal, however, requires the reso-
Jution of many issues not discussed above. The reader is referred
to Appendix I for a dreft of a bill which the Committee believes
would, if enacied, establizh s system of adequate representation
in the federal couris. The text of the hill is accompanied by ex-
planatory commeniary.

5. Criferia of Adequuie Represeniation: Collalteral Proceed-
ings.

In the foregoing discussion we have considered the problems
of adequate representation in the eriminal trial and in proceed-
ings leading to trial or sentence. Chapier IV includes discussion of
problems of representation in appellate proceedings. This seetion
and the section follewing deal with problems of representation in
certain special proceedings. In reserving the latier problems for
separate discussion in these sections the Committee does not imply
that they are unimportant or that they may be safely ignored. We
recogiize, however, that the Department may reazonably conclade
that zetion on these problems sheuld be deferred until the essen-
tiak features of a aystem of adequate representation are success-
fully established in the federal courts. While acceding fo this
view, the Committee believes that the Depariment shonld be fully
aware of the problems arising in the speeial proceedings and that
a high priority should be given to efforis directed to their solu-
tion

In the course of the past generation the significance of col-
lateral proceedings instituted to attack the validity of criminal
convictions has increased markedly in both state and federal
couris. The large number of such petitions may be regarded as
one of the conseqguences of the developments in due process doc-
trine that hava ocenred during the last thirty yesrs. In the federal
couris the impaet of these developments has been felt particuiarly
strongly in the exercise of habeas corpus jurisdiction involving
state prisoners held in confinement under the authority of state
convictions.™ 1f is said that in the decade following 1949 some

6,000 habeas eorpus petitions were filed in the federal distirict
pourts.’s Statisties published by the Administrative Office of
the United Steies Courts reveal that in fisecal 1859, 558, and in
fiscal 1260, 767 habeas eorpus petitions, in other than deportation
cases, were presented to the district eourts.” Undoubtediy a
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large fraction of these were filegd by stafe prisoners. It should be
a'zrfderstocd. however, that many of such petitions are patently
zz:woious and are summarily dismissed. Only a smajl pereentag:e
of the total are set for hearing.’s
Although habezs corpus hearings are few in namber, they
?rfﬁent, on ceeasion, diffienlt issues of law and fact.®s II’a{ieed
it is not infreqoently true thai the burdens and difficufties con:
fronting the appointed lawver in the hzbeas COrPUS Ccase are
;ulfsta;;tiail}-' grezter than those faced hy assignt%db(:{}unsel in a
eceral proseqution. If {s zlso true that, slthoueh 1z 1
of the pelitions are without merit, thoze set gfir }fgr?nugm ?;;‘\SF
Dresent issues of great seriousmess and impeortancg. The cas~e
0 be made for extension of the system of adequate representation
to inelude the habeas corpus proceedings, therefore, appears
eorgpe%iing. The Commitiee recognizes that problems of some
delicaey are presented when the federal government undertakes
Fe provide the compensated services of counsel for one engaged
in gttacl-:ing the validity of a siate convietion. It may well be
that & federz] puble defender ought not o be emploved for these
purposes and that representaiion of the habeas corpus petitioners
should be placed In the hands of private aftorneys. If, however,
the court concludes that in the interests of fairness and orderly
procedure the services of assigned eounsel are required, we see
ng reason te exelude the attorney participating in the habeas
COrpus case from the prineiple of reasonable compensation. Cer-
tainly, there can be no quarrel with the proposition that sech a
lawyer should be reimbursed for expenses necessarily and pro-
perly incurred in performing his duties. Although the Committes
du_es not now undertake fo make deteiled recommendations in
this area; we believe that guiding principies ave clear: In exer-

~cising its habeas corpus jurisdiction the federal rourts, as in

other cases, are under oplgation to provide the essentials of a
fzir hearing. When a fair hearing requires representaiion of
petitioner by counsel and petitioner Jacks means to obtain ade-
quate representation, counsel should be appointed. Counsel so
zppointed shouid be permitied fo meke as sfective presentation
as the merits of petitioner's case allow, This, in turn, reguires
that counse! be granied reasonable eompensation for his services
and that he be reimbursed for expenses properly incurred.

What is true of the hzbeas corpus cases is also true of
proceedings brought by federal prisoners under Section 2255 of
the federal judicial cede, to vacate, zet aside, or correct their
sentences.”* Indeed, in some respects the exiension of the system
of adequate representation to Section 2255 proceedings presents
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fewer difficulties, for thess cases involve no pmbiems”af ac-
commodating the exercise of federal power to state authority.

In summary, the Commities recommends:

The Department of Justice should gije:-z at:,te-?mr:rfz to the
solution of problems of edeguate mpresm?aﬁm arising in hobeas
corpus cases and Seciion 2255 proceedimygs. SGE‘H—&*:G?E of thasc;
oroblems should be guided by the ;?}ri-n«ciple‘thai a-ppo-m%ed fOuRSE
;um-ficipaﬁﬂg i these procesdings are enditled t‘o receive yegson-
able compensation for their services and _-rmmbﬂrsair::wﬂ-t hf‘r
gxpenses necessarily end properiy incurred in performing thewr
daiies.

8. Criteria of Adeguate Represeniation: Parcle Revocation. '

Attention has been given in reeent years to d_]'.fﬁcult prob-
lems of adequate representziion in an area ’rdghi:_,f important fo
the adminpistration of federal eriminal justice, that of par(ﬂ'e ?.nd
mandatory velease revocation proceedings before the United
States Board of Parole. Somewhat compa_rable _ prohlexELs are
presented by probation revocatlon proceedings 1n__i:he Iede_rai
epuris.’s Since the Committee’s earlier r:?wn_amendanans relating
to the provision of adequate representation in ihe fedfrai courts
at 2]l stages of the proceedings encompass and apply o the pro-
bation revocation hearing, no further comments on the latter
problems need o be offered at this peint. _ o

Parole revoeation procesdings are proper su‘t_nr:ctsﬂ of public
coneern sinee they invelve questions of the_ security of ’Ehe corm-
munity and the liberty of persons. We are z'ﬁfov{-med_ that dunr;g
1981, the Board of Parole issued 1,241 pa‘rﬂie 1'1013.530!1 warrants
as compared to 1,063 warrants in 19{:}&‘& T1_1e federzl statt}ilte,
18 T. 8. C. § 4207, requires that z prisoner iaken wpon such a
warrant “'to De given an epportunity to appear before the Board’:
= member inerecf, or an examiner designated h}*ﬂthe. Bcar_d.
The siatute does net, however, define the ei_emen‘ts'ﬁx ?ha»_ l?eanng_
to be provided. Apparently in responze to certain _?eczsmns 0;
the Cc:ur‘a of Appeals for the Disiriet of C?iumbla,“ the Boar?
has twice in recent vears revisad its regulati_ﬂns. The most Feces;?
revision, date August 14, 1962.8! provides, insofar a.s‘pertmen :

$2.40. PRevoestion hewving By Board. A prisoner who
is retaken pursuant fo a warrani jssued h}r_the_ Brafird ar a
Member thereof znd returned to a Federal ipstitution shall
be afforded an opporiunity to appear before the Board, a
Member thereof, or an examiner designated by ths? Bua}'d.
The Board may then or at any time within its discretion
revoke and terminate the order of parcle or mandatory
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release or modify the terms and congditions thereof. When-
ever z parole or mandztorvy relesse is thus revoked, the
prisener may be required to serve all or any part of the
rémainder of the term for which he was seniepced, less
such good time as he may earn following his recommitment.

§241. Seme; legal counsel and witnesses at revocation
hearings. Each alleged parole or mandatory release viclator
shall be advised that he may be represented b¥ counse] and
that voluntary witnesses who have information relevant and
material may testify at the revocation hearing authorized
by §2.40: Provided, That the alleged violator arranges for
the appearance of counsel and witnesses in accordance with
procederes preseribed by the Board,

The regulations now effective thus authorize the prezence of
witnesses and counsel at the revoeation hearing when this can be
“arranged” by fhe prisoner. No provision is made, however,
either for the appoiniment of counsel for the prisoner wheo is
witkout adequate mmeans or for the subpoena or travel EXpernses
of the prisoner’s witnesses. Whether these and other rights are
required to be recognized by the constitution or federal statutes
has been raised in litigation now pending in the Court of Appeals
for the District of Columbiz.®* Af the time of this writing, the
eourt had not decided these cases.

The Committee believes that it is neither feasible nor proper
for it at this time to submit detailed recommendations relating
to parele revocation procedures. We shall, however, make some
general eomments, First, it seems apparent that hewever the
issnes raised in the pending litigation are resolved, the Depart-
ment is called upon to give careful consideration to the devizsing
of mew legislative znd administrative proposals in this area.
Sheuld the eourts decide that the Board is required by existing
statuies or as 2 matter of constitutional law {o provide reprasen-
tation for prisoners finaneially unable to retzin counsel, com-
pulsory process, rights of cross-eXxamination, confrontation, and
the iike, substantial medification of existing porcedures will
have to be effected. But even if these changes are not compellad
by judicial decisien, the Committes believes that the Depariment
will st be called upon to give carsful consideration fo these
problems. We believe that the government’s chligationz will he
met only when the procedures before the Board reflect the stand-
ards of sound policy and serupulons fzirness and that this goal
shezld be purseed however the constitutional minima mway he
defined by the courts.
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Second, we believe that certain geners] propositions can be
advanced for the solution of these problems. It is apparent that
a proposal like that of supplying counse! to the prisoner without
adeguaie means presents problems both of principle and practice.
As a praciical matter, it has been doubted that the Board has or
can properly be given authority io require atforneys to provide
representation in these cases and it has heen guestionsd whether
the courts pessess authority W appoint eounsel fo serve in admin-
istraiive hearings, like the parole revocation proceedings. Without
zftempting to reselve these issues, the Committee points out that
the adoption of a plan of adequate representaiion in the federal
courts, such as that proposed in ealier sections of this chapter,
would make a significant contribution to the problem of repre-
sentation before the Board. There can at least be ne doubi that
Congress might properly authorize the federzl public defender
io zssume the obligations of sueh representation in those districts
that elect the public defender system. It is clear, however, that
the Depariment needs to give further consideration, not only to
the problem of suppiying counsel, but to the cther elements of fair
hezring in the revoeation proceedings.

Whatever the problems of practical implementation, the
Committee urges that the principle of suppiving counsel 10 the
prisoner without adequate means be fully accepted by the Depart-
ment in approaching the problems of the revocaiion ares. As
expressed by Professor Kadish, “ir would seemn patently at war
wi;;h rhe central concept of procedural justiee to deny o 2 person
with his liberty at stake the opporiumity to hear and meet the
specific charge against him with the benefif of c_uuns:aal."’s3 The
principle of representation in revocaiion proceedings has_s«s:-me—
iimes been challenged on the theory that parole and conditional
velease are aifers of grace, rather than of right, and that,
consaquently, the parolee’s liberty may he termiﬁrf.ted by an .act
of adminisirative discretion freed from the ordinary recuire-
ments of procedural regularity. That the revocation deeision re-
auires the exercise of sense and judgment, we should not be dis-
posed to deny. But the judgmen: is one not to be exercisec% can-
riciously or at large. Presumably the revoeation decision shouid
sdvance and be guided by the purposes and poliey of the parole
laws, if the facts of the prisoner’s behavior while on pargle are
relevant to the revocaiion decision—and this can scarcely be
denied—, it surely follows that the procedures employed by the
Board should be adapied to orderiy fact-Anding. At the minimum
this contemplates a procedure capable of developing eonflicting
version of the facts and of testing the validity of the _ﬂ'iﬁering
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versions, In a large majority of revoeation cases heard by the
Board the procesdings are predicated on eriminal acts allegedly
ecommitied by the prisoner while at Hberfy on parole.®® Whether
these acts were actuzlly commitied by the prisoner must surely be
the cruelal issue in many revocation decisions. We believe that
the effective presentation and preparation of the prisoner’s case
anid the testing of the accusations against him require skills and
opportunities rarely possessed by the prisomer and which can be
supplied only by the provision of eonnsel.

Even if we were less persuaded than we are that the provi-
sion of eounsel in the revocation hearings is of fundamental
importenee, the recent revisions of the Board's rules would
lead us to conclude that, as 2 matfer of equiity, counsel should be
supplied the prisoner who is iinancially snable {0 obfain repre-
sentation, The Boards rules recognize that ihe prisoner with
adequate means or who iz otherwise capable of “arranging” rep-
resentation, iz entitled to make nse of the services of counsel at
the hearing. We strongly feel that this advantage cannot fairly
be confined to those financially able {o purchase it ané that the
sitnaiion as it has now developed gives rise to serious inequity.®®

On the basis of the foregoing, the Committee recommends the
following -

The Department should give immedinie aitention o the
problems of foir wrocedure in parole ond moendafory relecse
revocation proceedings. In approoching soluiion of these prob-
lems the Depariment should accept the principle thet such hear-
ings showld encompass the elements of orderly foct-finding, in-
eluding the provision of counsel for prisoners financially wreble
to refain counsel.

Chapter IT
MNOTES

1 The history is traced in Beaney, The Right to Counsel in
American Courts {(1953) ; Feldman, The Defendant’s Rights
{19583 112-115; “The Consfitutional Right to Counsel in Fed-
ersl Courts,” 38 Neb. L. Rev. 558 (1951). At common law de-
fense eounsels were denied the privilege of full participation in
the ertminal trial. 1t was not antil 18336 that England afforded
full recognition of the defense aiforney’s role in felony prose-
entions. B & T Wm. IV, ¢. 114 (1836). A shmilar provision
refating to Treasom prosecuilons was engcted earlier, 7 & B
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Wm. FIL, ¢. 111 (1695-6). Against this background, the “coun-
sel” provisions in American constitutions were semetimes
understood, pot as creating a right in the impoverished ac-
cused to demand appointment of counsel, but simply as in-
insuring that a lawyer retained by defendant would be per-
mitted to participate at the frial in the accused's behalf.

1 Stat. 75,92 (1788).
1 Stat. 112, 118 (1790).
Before the end of the nineteenth century complaints ef denial

of counsel in state proceedings had reached the Court. See,
e.g., Slocam v. Brush, 140 15, 8. 698, 35 L. Ed. 753 {1891},

287 1. 8. 45, B3-69 (1932).
223 1. 8. 471, 476 {1945}.
304 U, 5. 458, 463 {1938).

A eomplete and fully aceurate description of the situation
in the federal ecurts must teke inic account the provisions
of certain federzl statutes and rules of court. These provi-
sions, while impertant, are largely peripheral and represent
in their totality less than a tenative first step in the direction
of a aystem for adequate representation of needy defendants.
Thus, Bute 17 {b) of the Federal Rules of Criminal Procedure
suthorizes the court to order that “‘a subpoena be issued upon
motion or request of an indigent defendant.” In eases in which
2 defense atiorney is requived to fravel to take a deposition,
the court by Rule 15 (¢} may direct payment of the lawyer's
expenses of travel and subsistence when the defendant is
unzble to bear sueh expenses. The per diem allowance has
recently been raised from $12.00 1o £16.06. Section 783 of
Title 28, U.S.C., anthorizes payment of fees for iranscripts
furnished ‘“indigent” defendants in criminal cases. Section
1815 of the same Tiile deals with varifous aspects of the in
forma puuperis appeal. The latter section is given careful
eonsideration in Chapter IV of this Report.
Mote especizlly the “HReselution on Indigent Representation”™
unanimously adopted by the Judicial Ceuncil of the Ninth
Circuit:

“RESOLVED by the Councit of the Circait Judges for
the Ninth Cirenit, at a meeting held on December 12, 1962,
that there is nrgent need for legislation which will establish a
means whereby indigent persons who are accused of crime can
have assigned to them counsel who will e compensated for

ol

14

11

their time and effort on behalf of such persons, thus assuring
tn such indigent persons representation by counset who are
both able and experienced in the handling of the defense of
aceused persons.

“Varigus means have been suggested for the accomplish-
ment of this necessary result, including, but not limited to, the
establishment in those districts where the volume of business
warrants if, of the office of public defender, or the allosaticn
of funds o a legal zid or comperable no-profit erganization
having a staff of atiorneys compeient to do the work, or the
prevision of a fund which can ve nsed by the judges to
eompensate individeally appoinied atiorneys on a case by
case basiz. This Counei] is not commitied to any one of the
foregeing methods, but is firmly of the opinion, in the light
of experience in the Ninth Cireuit, that the prompt provision
of a mezns for compensating counsel for indigent defendants
is of the utmost imporiance fo the proper administration of
eriminal jusiiee in the United States Courts. We therefore
urge that the Congress, at the aarliest possible moment, adopt
legisiation which will enable the United States Courts to
assign to the defense of persons acensed of crime adequately
compensated counsel. We further suggest that some provision
be made for the employment, where necessary, of inveshiga-
tive assistants to appointed counsel, znd for the payment of
other necessary expenses of preparation for irial.”

“We appreve in principle the appointment of a public de-
fender where the amount of criminal business of a district
court jnstifies the appointment. In cther districis the distriet
judge before whom a ¢riminal case is pending should appeint
counsel for indigent defendants, unless sueh assistance Is
declined by the defendani. In excepiional cases ipvolving a
great amount of iime and effort en the part of counsel so
assigned, suitable provision should be made for compensation
for such service, to be fixed by the eourt and to be & charge
against the United States.” Report of the J udicial Conference
{September, 1937} pp. 3-9.

Consult the testimony of the Honorable Warren Olney 111
before the House Committee on the judiciary, Hearings on
H.R. 4185 (88th Cong., Ist Sess., May 6, 1959} pp. 23-26. See
also, Report of the Proceedings of the Judicial Conference of
the United States (Special Session, MMareh 10-13, 1960} .
401,
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5 o ” s .
12 E;lir,l ‘l;'_edera;Legls]anve Proposals To Supply Paid Coun
8 ndigent Persons A E Crime,” 45 Al .
297, 100 (ot ccused of Crime,” 45 Minn, L. Ber,

13 Howse Committes on the Judiei
3 | udiciary, Hearin 51
{86th Cong., Ist Sess, May B, 19593 pp. 2?3_'_523071 HLR. A8

14 See Sepate Report No. 2 "
1962) p. 3. Tt No. 2261 (87th Cong. 2d Sess., October 2,

15 See, e.p., House Commitie i i
P e on the Judieiary, Heari
4185 (36th Cong., 1st Sess., May 6 and 14, 1050y R

18 Congressionz] B 7 o
5. 21078, ecord (87th Cong., 2d Sess., October 4, 1962)

17 Equal Justice for the Aceused {Assoc. of the Bar of the City

of New York and N i :
i at. Legal Aid and Defender Aszoe., 1959}

18 1959 Report, p. 235,

19 See statement of Senato 3
= r Keati
Sess., October 4, 1962} p. 21 ﬂ’?‘f Cong. Rec. (87th Cong., 2d

2G ietitat;néent of Hon. Warren Olney 11, House Commitiee
e Judielary, Hearings o T iyes . o
Sess, May 6, 19599 p. 30, n HR. 4185 (86th Cong., Ist

21 Bee Appendix I.

22 1959 Report, p. 239,
23 Id. ai 239-240.

24 Bee Appendix 1.

nal Defendants in Philadelphiz and New Jersey,” 107 UsTPa.
1. Rev. 812, 836 et. zeq. {1959).

81 Letter of Honorable J. Cullen Ganey ig James M. Marsh, Esg.,
dated July 11, 1981,

32 74 Stat. 229-281 {1980).

32 Section 4, Id. at 230

34 Anmual Report, 1051.1962 {Legal Aid Agency D.Ca 3.

25 Id. at Appendix

36 Id. at 45,18,

27 Id.at23.

38 fd.atll.

30 Section 3, 74 Stat. 229 {1960).

4 BEqual Justice for the Accused (1952} p. 60,

41 Rule 5 {c) of the Federal Rules of Criminal Procedure makes
clear that important serviees may be performed by the lawyer
in the preliminary examination proceedings: “If the defen-
dant does not waive examination, the commissioner shall hear
the evidence within a reasonable time. The defendant may
cross-examine witnesses against him and may introduce evi-
dence in his own behaif”

42 Rule 20 on its face reveals tke relevance of representation
of eounsel in the iransfer proceadings: “A defendant arrested
in a district other than that in whick the indictment or infor-

mation is pending zgainst him may state in writing, affer

of the indictment or information, that he
or nols confendere, to waive irial in
ithe distriet in which the indietment or information is pending
and to conseni io dispositien of the ease in the district ip
which he was zrrested, subject to the approval of the United
States attorney for each distriet. . . . I after the proceeding

receiving a copy

5 See Nole 8, supra.
wishes to plead guilly

2
28 T Hiee is i i
inh; Ig-:famn}rtae? is informed that about 85% of the time spent
e3siomal practice by one of the at ' i
| : he attorneys is dev 3
in profe L pr ; evoted o
ses ol Impoverished defendants in the Distriet Court

Intervie i 4
ws with several of the defense eounsel receiving ap-

gu;im;nts in the Nﬂrt}_tern Distriet of Illinois disclosed no
mn.ﬁn B0 one or mc tnstances of the appointed lawver's
1puing representation through the appellate stage ’
23 Bee note 21, supra. ‘ .
2 i ived
8 Information derived from 2 report of the Committes by the

Vera Foundation, “The Admini f
Fou . e Administration of Bail i i
ern District of New York” {Sepiember & l;ﬁli::n fhe South-

has been transferred the defendant pleads not guilty, the
clerk shall return the papers to the court in which the prosecu-
fion was commenced and the proceeding shall be restored to
the docket of that court. The defendant’s statement shall net
be used against him unless he was represented by counsel

when it was made.

43 “The Representation of Indigent Criminal Defendants in the

| Federal Distriet Courts,” 76 Harv. L. Rev. 579, 596 (1963).

44 Td. at 613.

20 %g E:ig.]uck, “Equal Justice in Practice,” 45 Minn. L. Rev
» 43 el zeq. (1961} ; Note, “Legal Ald to Indigent Crimj:
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3



iy

%"—
B

45 I should not be inferred that all such services are provided
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in the operation of the Legal Ald Agency in the Disirict of
Columbiz. The Commitiee is informed by some lawyers with
experience in that sysiem that the problem of providing the
defense with the services of persons capable of giving expert
testimony, for exampie, remains to be solved.

These difficulties are well illustrated in the very recent case
in the Court of Appeals for the District of Columbia Cireuit,
Grespwell v. United States, No. 17121 {January 17,1263},

See, e.g., Criminal Justice in Cleveland (Pound and Frank-
furter, dirs,, 1922) 310-311.

Washington Evening Star {November 20, 19627 p. B-1, eol
£

Cf. Lord Parker, “The Development of Legal Aid in England
ginee 1949, 48 A B A Jour. 1029 {1362): “However, there
are many factors which have contributed 1o making a largely
voluntary system out-worn znd, indsed, {mpraeticable in the
twentieth century. Already, before the Second World War, the
machinery for providing legal aid on a semi-voiuntary basis
was creaking, and, by the end of the war, it had become
zpparent in England that a thorough inguiry was needed
with a view to Ainding a more rational and workeble system.”
OF. Lord Parker, “The Development of Legel Aid in England
programs in the United Siates, see Equal Justice for the Ac-
cused {Comm. of the Assoe. of the Bar of the City of 20.Y. and
the Nat. Legal Aid Assoc., 1958).

Staiisties of Legal Aid Work in the United States and Canada
£1960) 1.

id. at 3.

See e.g., [1l. Rev. Stat. . 38, secs. T30 and 730a.

The Legal Aid Act for Scotland, 1949, authorizes the estab-
lishment of a system similar to that in Engiand. The scheme,
however, has not as yet been placed in operation.

S[ee discussion in Jaceby, “Legal Aid to the Poor,” 53 Harv.
L. Rev. 940, 942644 ({1940)_

Much of the information contzined in the following para-
graphs i3 derived from a memorandum prepared b¥ Samuel
Tizsh, Esa., of Philadeliphiz. The Committes gratefully ac-
knewledges its oblizations to Mr. Dash.

54

20 & 21 Geo. 5, ¢. 32 (1930).
7 Edw. V11, c. 23 (1907},
12 & 18 Geo. Be. BY (1849).

Ou. cit. supra, note 49, at 1030. Cf. Jackson, The Machinery
of Justice in England (3d ed. 1960} 130-135.

Nyte comments on the Seandanavian practice in Frank and
Frank, Not Guiley {1957} 87,

“Thoss who represent the indigent are better situated than
any other group in society fo report onm what is zoing on in
the largely invisible world of criminal procedure, particularly
in the pelice station, in the magistrates’ court and in the
office of the prosecutor. Their accumulation of infermation
about the eriminal process can bave an incaleulably bene-
ficial effect uwpon lepisfative reform.” A. Goldstein, Book
Review, 28 U. Chi. L. Rev. 772, 773 {1961).

See, e.0. Dimock, “The Public Defender: & Step Towards a
Police State® 42 A.B. A Jour. 218 (19586).

See, e.g., Cuff, “Public Defender System: The Los Angeles
Story,” 45 Minn. L. Rev. 715 {1861} ; David, “Institutional
or Private Counsel: A Judge's View of the Publiec Defender
Sysiem,” 45 Minn. L. Rev. 753 (1861},

Thus, S. 855, ATth Cong., 1st Sess, would have limiied the
“aggregate amount expended for compensation and reim-
birsement of sueh counse! in any disiriet” to $5,000 in any
fizcal year.

Equal Justice for the Aceused {1958) &0

See Crooker v. Califernia, 357 U. 8. 433 (1958} ; Cieenia v.
LaGay, 357 U.S. 504 (1958). See also Beaney, “Right to
Counsel before Arraignment,” 45 Minn. L. Rev. 771 {1961).
Italics supplied.

Powell v. Alabama, 287 10, 8. 43, 57 (1952},

See, e.g., Frank and Frank, Not Guiler {1357) 82.

Al evidenee suggests that the 515 hourly rate iz conservative
and considerably belew that which is charged bF retaimed
counsel for similar services. No member of the Committes
nelieves the figure is genuinely compensatory. 1t iz believed,
however, {6 represent a reasonabie accomodation in view of
the urgent need and public Importance of lawyer services in
this arez. The Manual of Fees and Charges {Ill. State Bar
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Asgoc., July, 1962}, widely consulted in Ilinois, sapresis
peantmir fees of 525040 per hour for offiice consultation, the
zame rate for general office work, $300 for the first day of a
critninal trial in federal eourt and 5275 for each subsegnent
day, 8150 per day or pari of a day for preliminary hearings
in a felony case, and $39 per hour for such items as prepara-
tion pricr to preliminary hearing. 14, at 11, 41

We are informed that in Philadelphia, office consuifation
in cazes of the kind considered here is billed af 2 rafe not less
than $235 per hour, and for experienced counsei the rate may
range from $25 {o 840 per howr. On a daily basis iypical fees
are said to range from 2060 to 53590, depending on the nature
of the problem and the services reguired.

The Schaduie of Sugrested Fees of the Alameda County
{California) Bar Association {adopted September 6, 19862)
indicates the following minimum charges:

COURT MATTERS
United States District Court

Criminzl;
Appearance and plez, fejony £250.00
{This fee covers the first two appearances)
For each additionsal appearance, add S{ER L]
Trial per diem 250.00
OFFICE MATTERS
Consultation and Resesreh::
{a} Ofbce visit
Omnly serviee rendered under 30 min. B10L00
Over 30 minstes, per hour 2500
{by Home visit ineluding travel time per hour 25.060
{a) Ofiice work only, per hour 2500

For further consideration see American Bar Association,
Special Committee on Eeconomics of Law Practice, The 1558
Lawyer snd His 1238 Dollar {Eecoromies of Law Practice,
Series Wo. 1, 1858} . See also, “The Representation of Indigent
Criminal Defendants in Federal District Courts,” 76 Harv. L.
Rev. 579, 612 (1963} : “Less than one-eighth of the judges
responding to the questionnaire felt that $35 [per day] was
sufficient, and more than half thought that 350 was inade-
guate, Thus of the maximum Agures that have been suggested,
2100 per day seems the most satisfactory.”

T2 28 USC §52241 (c}, 2254
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Reitz, “Federal Habeas Corpus: Postconviction Remedy Zor
State Prisomsrs,”” 108 U, Pza. L. Rev. 461, 478 {1964} for a
summary of the data.

1940 Report, p. 231.

See Reitz, loa. oif, supre, note T3,

One example is afforded by the case of Leyra v. Denno, 347
T.5. 856 (1954).

2% USC £2255. See Boskey, “The Right to Counsel in Appel-
late Proceedings,” £5 Minn. L. Rev. 783, 789-801 (1961).

See Escoe v. Zerbsi, 285 U8, 494 {1935).

Annual Report, U.5. Board of Parole, 1860-61, p. 17.

Glen v. Reed, 288 F. 2d 462 {D.C. Cir. 1961} ; Reed v. Butter-
worth, 267 F. 2d 776 (D.C. Cir. 1961}. And see Fleming v.
Tate, 156 F. 2d 848 (D.C. Cir. 1944},

F.R {August 24, 1052} 3487-8481.

A large number of cases are pending dispesition in the Court
of Appeals, inculding, among others: Mo, 17,041, Neiswenter
v. Chappell; No. 17,042, Fitzpatrick v. Chappell; No. 17,043,
Williamson v. Chappell; No. 17,058, Jamison v. Chappeli.
“The Advecaie and the Expert—Counsel in the Peno-Cor-
vectional Procsss,” 45 Minn. L. Rev. 803, 832 (1961).

In 1961 approximately 80% of the parole viglation warrants
charged commission of 2 new erime. Annual Repert, U.5.
Board of Parole, 1960-61. p. 17.

5 Cf. Grifin v. Ilinois, 351 U.8. 12 {1856).



Chapter ITE
BAIL AND PRE-TRIAL RELEASE

The purpose of this chapter iz to survey federal pre-trial
release practices. 4 complete study would encompass more than
the impact of federz! bail administration on the financially dis-
advantaged defendant. Nevertheless, consideration of the prob-
lerns of poverty in this zrea is peculizrly appropriate, for in
probaebly no other important sspect of judicial administration
are the rights znd privilesges of persons predicated so frankly
and directly on the financiz] resources the individual is able to
command. That modern bzail administration plzees the accused
with limited means at sharp disadvaniage znd that these dis-
advantages proceed from the express assumptions of the system,
can scareely be doubted.

The problems of pre-trial release arise from the tension of
compeiing considerations. At siake in the determination whether
to release a person aceused of erime from custody prior to trial
is the valee of individoal Bberty. Onr system of justice assumes
that onky in exeeptional siteations, and then ondy so long &3 neces-
ity requires, may the power of government be emploved to de-
prive perzons of their liberty without the formal processes of
criminal trizl er plea of guiity. Bot the interest in individual
liberty in cases of pre-trial release involves more than a coneern
that persons “nei be punished beiore convietion,” importent as
this coneern undoubtedly is. There is persuasive evidence that a
person held in custody in the interval between arrest and trial
may thereby be deprived of epportunity to Imake adequate de-
fense to the eharges agzinst him. The concern for pre-trial Mberty
thergfore encompasses interests in individual justice and the
viability of the adversary system, to which this Repert has di-
rected atiention in earlier chapters.

On the other hand, it is apparent that our system of criminat
justie could not telerate trials in absentia. Reasonable assurance
that persens aceused of crime will appear for trial at the stipu-
lated times and places is essential to the performance of even its
most basic and redimentary functions. The overriding preblem in
the administration of pre-trial release is the recomciliation of
these various values with minimum of Joss to each. Bail is the
device principzlly emploved by American systems of justice to
govern the release of accused persons prior to trial. It relies
rrimarily on the assumption that threat of finaneial deprivation
will induce the aceused 1o appear for irial. There is reason fo
assert that bail administration in the United Siates often fails to
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attain satisfactory levels of efficiency and rationality and that,
in general, it fails adequately fo zccommedate the competing
wvaluzes at stake. These problems of pre-irial relesse are by po
means peciliar to the federal courts. They are common to all
American systems of criminal jostice; indeed, many are en-
eountered in more ageravated forms in the states. The Commit-
tee is persuzded that these problems are among the most impor-
tant in eriminel-law administration and that their sclution war-
rants close attention and sericus coneern.

1. The Theory of the Right to Bail in Federal Lau.

The origins of modern bail practices are lost in histery and
antedate the developmeni of the English common law.? Some-
thing like the modern concept of bail may be discerned in the
practices of the medieval English sheriff whe, on oceasien, al-
lowed persons accused of crime to be released pending trial after
secepting the caths of responsible persons fo stand as sureties
for the acenzed.? These purely Iocal arrangements between sherifi
and the accused were systematized in the thirteenth century
by the passage of the statute of Westminister,® and modern
English practice developed thereafter.

The right to bail was first given oificlal recognition in this
couniry by the Massachusetts Body of Libertiest in 1641, which
presurnably suppiied the basis for the provision of the Eigth
Amendment; “Excessive bail shall not be required. . . .” The lan-
ruzge of the Constitution does not, except by implication, define
the seope of the bail right bui only provides protection against
bails set at excessive figures. Prior to the ratification of the Bill
of Rights, however, Congress had provided in the Judiclary Act
of 1785 a3 follows:

“ .. upon 21l arrests in criminal cases, bail shall

he admitted, except where the punishment may be death,

in which cases it shall not be admitted but by the su-

preme or & cireuit eourt, or a judge of a distriet ¢court,

who shall exercise their diseretion thersin, regarding the
nature z2nd circumstances of the offense, and of the evi-
dence and usages of law.™s

Thus, as remarked by the Supreme Court of the Uniied
States, from the beginnings of the nation’s history “federal
law has uneguivecally provided that s person arrested for a
non-capital offense shell be admitied to bail.”® This historical
understanding is refiected in the preseni provisiens of Rule
46{a} (1) of the Federal Rules of Criminal Procedure:
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A person arrested for an offense not punishable by
death shall he admitted to bail. A persen arrested for an
offense punishable by death may be admiited to ball by
any court or judge authorized by law o do so in the exer-
cise of diseretion, giving due weight fo the evidence and
to the nature and circumstances of the offense.”

The legal theory of the bail right in federal law can thus be
clearly defined. Release of persons accused of crime pending {rial,
at least in non-capital cases, iz to be the norm. All ssch persons
are entitled as of right to he admitfed to bail; and bail shouid be
sef ai levels calculated to provide reasonable assuramce of the
accused’s presence at the irial, not fo insure his retention in
eustody.” Indeed, by definition, excessive ball is that which is set
at levels zbove those required fo assure defendant’s appearance
for trial. Unlike the l[aw of certain other countries,® the sole rele-
vant consideration moverning the sefting of bail in the federal
law is that of assaring the defendant’s presence at trial. Bail-
setiing does not properly encompass such speculations as the
possibility of the accused’s commifiing crimes while at liberty
on bail or the dangers of the defendant’s suppressing evidence
or tampering with witnessez. Certainly it is not contemplated that
bail will be emploved as a device to insure pre-trial confinement
as a punitive or treatment measure.

That the legal theory of the bail right is not always respected
in practice is strongly suggested by studies of siate systems of
justice operating under legal prineiples similar or identical to
ithose recogmized in federal law.® If is suggested by these studies
that bail deferminations are sometimes influenced by such con-
siderations as the accused’s assumed danger to the community
or the availability of pre-trial cenfinement as & punitive weapon
t0 give the accused “a taste of jail”® before releasing him on proba-
tion or making other disposition of his case. Such sud rose and
extra legzl uses of the bazil-setting power are encouraged and
made possible by the faet that the great bulk of bail decisions
are not subjecied to the supervision of appellate eowrts. These
econditions have led to the suggestion that the guality of Ameri-
can bait administration might be erhanced by frank recognition,
a3 a maiter of legal theory, that in some non-capital cazes no bail
right should be recognized and by providing speedy and routine
procedures to review such decisions at the appellate level.® T3
is argued that these measures might encourage candid considera-
tion of factors now given effect onby sul ¥osg, and might thereby
contribute to a tnore ratiomal, and even more liberal, pre-trial
release policy then now sometimes obtains.!?

&0

The Commitiee offers no recommendations en this maiter
and is not prepared to present an evaluation of its merits. The
guestion poses the fundamental issue of what, in lepal contempla-
tign, the bail right ought io be. Although the administration of
bail has long been a souree of complaint by observers of Ameri-
can criminal jusiice,’? there has unti] recently been eomparatively
little serious thought directed to the assumptions on which It
rests or even any eonsistent effort {o deseribe the practices aciual-
Iy pursued.’s We beliswe that recent efforts fo re-ermmnine and
re-evalucte the tustitution of bail are highly imporfent and that
the Depariment of Justice should participate actively in this pro-
cess of re-appraisal, For the purposes at hand, however, the
Cominittee proposes to direct its attention prineipally to what are
perhaps the most immediate and pressing problems of pre-trial
release: the impact of the practices on the economically disadvan-
taged and the means by which the problems so produced may be
eliminated or lessened.

2. Present Practices in the Federal Ceuris and Their Conse-
guUEnCEs.

Most initial bail determinations pending trial in the federal
couris are made by the United States Commissioners. Whern,
after apprehension, the accused is first brought before a judgze,
z5 in cazes in which an arrest iz made an 2 bench warrant folow-
ing retarn of an indiciment, the iniiial bzil decision is made by
the judge. A sampling of cases in the Southern Distriet of New
York indieates that, in the three-vear period 1958-1960, initial
bail determinations were made by the comumnissiomers in over
three-quarters of the cases.1?

Persous are admitfed to bail and the amount of bail is sef
at a hearing. One permified to give bail is required to execueie a
personal bond for his appearance and to supply a surety bond,
cash, or other acceptable securiiies. In some situations defendants
are “released on their own recogmizances” upon execubting a
personal bond in the bail amount without offering additional
financial securities, A statute enacted by Congress in 1954 makes
criminal the fajlure of any person admitied to bzil {0 surrender
hLimself within thirty days of forfeiture of bail.?®

a. The Bail Hearing.

The hearing before commissioner or judge at which the
amount of bafl is determineéd and security reguirements are
established iz an obviously erucial stage in the administratfon
of bail. Bailseiting involves a propheey as to one aspect of the
accnsed’s future behavior. The diffteult task of judge or commis-
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sioner Is to establish bail requirements which, at the same time,
afford reasonzble assurance that defendant will be present at
the criminal trial and intrude no further thar neceszary into the
accused’s liberty before conviction. It is patent that the satis-
factory performance of such 2 funetion reayires both sound judg-
ment and adeguate data upsn which to base juodgment. The
criteria for bail determinations provided by Bule 46{(c) of the
Federal Eules of Criminal Procedare make this peint abundantly
clear:

“If the defendant is admitted to bail, the amount
thereof shall be soeh as in the judgment of the commis-
siomer or the court or judge or justice will insure the
presenee of the defendant, having regard fo the nature
and cireusianees of the offense charged, the weight of
the evidence against him, the finaneial abiliiy of the
defendant to give bail and the character of the de-
fendant.”

Consideration ¢f such factors as the “ficancial ability of the de-
fendant” and his “character’” presupposes a fact-inding pro-
cess sufficient to produce reliable information relzting to the
defendant’s prior criminal record, if any, his employment situ-
ation, his family status, his ties to the community, a:f;nore.

It ia disturbing to discover, therefore, that Awmleriean bail
administration largely fails to provide the bail-setting anthority
with relevant factual data indispensable to sound bail decisions.t®
Thizs faflure in the faci-Anding process transforms what must,
at best, he a diffienlt task into one impossible of satisfactory per-
formance, In many instances, both in state and federal courts,
virtually the only pertinent facts supporting the initial bail de-
cision are the charge upon which the defendant was arrested
and such other circumsiznees surrounding commission of the
alleged offense as may be communicated by the prosecuting at-
torney, The consequence is that many highly relevant eopsidera-
tions are not adverted to or, at most, are given insufficient weight.
The result may be dangerous, not only to the IHberty of the ze-
cused, but, on oceasion, to the zecurity of the criminal procesa.
The absenece of a proper faectual basis for decision may also
engeurage consideration of irrelevant factors, thereby leading
to improper and sud yosa uses of the bail-sefting power.'?

Except in 2 few federz] eourts, like those in the Northern
Distriet of Dlinois and the Distriet of Columbiz, counsel i3 never
or rarely assigned to the financially incapacitated accused by the
United States Commissioner. Aceordingly, bail determinations
affecting such persons are made without prefessicnal represen-
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tation and protection of the defendant’s interests. Nor are per-
sons financially unable to retain lawyers ordinarily represented
by assigned counse} when initial bail deferminations are made by
judges. Of equal or even greater iirportance is the fact that in
cases of adult offenders there are few investigative or faci-finding
mechanisms available to commissiener or judege to seeure relizble
information relevani to the bail decision. Except in cases of
Juveniles, the probation serviee is not called upon to supply re-
ports. The ehief sources of information are iikely to be uneor-
roborated statements of the accused, who may not possess intelli-
gent understanding of the proceedings, and the representations of
the proseeuting officer who, at the time of the injtial hail setting,
may himself lack extensive information concerning the offense or
the character and record of the accused.

The sometimes perfunctory nature of the bail-setiing process
is accompanied by other disadvantzges. Thus there is reason to
telteve that the unrepresented accused does not alwayvs gain from
the bail hearing a satisfactory understanding of the bail obliga-
tion. The Commitiee is informed that in many distrietas the de-
fendant admitied to bail is ordinarily not warned of the eriminal
consequences of bail jumping, thereby depriving the system of
anch deterrent effects as the statute deSning that offense might be
expected to produce.??

That the quality of bail decisions may be materially improved
by the provision of appropriate faci-finding mechanisms is
atrongly indieated by the experience already rained by the Man-
hatian Bail Project, conducted by the Verz Foundation in the
state courts of New York in conjunction with the New York Uni-
versity Law School and the Instiiute of Judieial Admipistration 1®
The procedures there employed are esserntially simple, Adult
prisoners brought to the Magistirates’ Felony Court are inter-
viewed by a group of law students from the evening division of
New York University. Informaticn is obtained on a variety of
factors relevant to the prisoner’s eligibility for pre-trial release,
ineiuding his place of residence, employment, relatives Hving
in New York Citr, criminal record, and period of residence in
the city. With the prisoner's consent, his statements are verified,
priccipaily by phone but occasionally by sending a student into
the field for further investization. Cases are identified in which
the information eollected sugpests that the accused may safely
be released without requiring a surety bond or other securities.
In some such eases a recommendation for release i3 made to the
courts. Others are placed in a control greup, maintained to test
the efficacy of the program; and in these no recommendations
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are made. In addition, letters of notification are sent to persons
veleased by the court explaining when and where they are cbliged
to appear Tor irial. Of the first 200 cases in which informatien
and recommendations for release were ofered the courts, the
court granted pre-trial liberty in 120 instances. Of the first 200
cases in the control group—those in which the Foordation was
prepared te recomimend release but reirzined from dolng so—
35 were granied liberty by the court Of the first 200 cases in
which pre-trial liberty was granted only two failed to appear.®®

The Committee commends these activities of the Yera Foun-
dation. The resulis of this experience go far to demonstrate both
the importance of the provision of adequate factual data o those
making bail decisions and the feasibility of establishing fact-
finding and verification processes in the coniext of bail adminis-
tration. We believe that the services being performed by the
stndent workers should be institutionalized and made part of the
routine zdministration of eriminal justice in both siate and fed-
eral conris.?! Recommendaiions to this end are considered at a
Yater poini In this chapter.

It is, of course, true that initial bail decizsions are subject
to reconsideration in response to motions for reduetion of bail.
Zueh motions are sometimes made by assigned eounsel. Moreover,
the federal statutes expressly provide authority fo require addi-
tionzl bail from an accused alveady admitted to bail, on a finding
that he is “about to zbscond, and that his bail is insufficient.”2?
The Commitiee is persuaded, however, that provision for recon-
sideration of tke bail amount affords no basis for complaceney
in viewing the problems associated with initial hail defermina-
tions. First, a reduction in bail may be ordered only after a con-
siderable period of detentien and may net, therefore, save the
accused the disadvantages of deprivation of liberty at a erucial
stage in the eriminal process. Seeond, orders reducing bail may
be entered less frequently in some distriets than is somefimes
supposed. The Committee dogs not have reliable national data
on this matter. A study of bail administration in the Southern
Digirict of New York over a three-vear period, however, indi-
cated that in less than 49 of the cases was bail set hy a COTTmis-
sinner later reduced by a judge.® It appears, therefore, that the
initial bail decision is of crucial importance in the administration
of pre-trial release and that improvement of procedurss at this
stzge is urgently reguired.

b. Duration of Pre-Trial Deteniion.

Before consideration is given to the causes and consequences

64

of failore ie make bail, atientior should be directed to the length
of pre-frial detention in the federal courts in those cases in which
it oceurs.

Aecording o statisties published by the Federal Bureau of
Prisons for the fizcal vear ending June 38, 1960, there were 228,811
instances of persons held in detertion pending trial.** The aver-
age period of detention from arrest to disposition of the case by
dismissal, acquittal, prebation, sentence, or the like. was 253
days. In particular districts the average period of detentien of
offenders aged 22 vears and over ranged from = low of eleven
davs®® to a high of 49 davs.2® Since in 2 large majority of the
eriminal cases the accused pleaded guilty,?” it may be assumed
that the larger pari of the detention periods gecurred before
defendants were brought to esurt for trial and disposition of their
cases.

The Committee has collected other evidence relating to the
duration of pre-trial deteniion in the federal courts. A guestion-
naire relating to this and other matters was submitted te the
United States Attorney in each of the federzl disiricts. Of the 63
districts respending, only nine reported that in the tbree-year
period 1958-60 no defendanis were deteined for as long as three
months before trizl. One distriei reporfed 41 persons defained at
least ihree months. The longest perieds of pre-trial detention
in the three-year period reported in the 83 districts ranged from
three weeks to over one year.

Careful evaluation of the statistics cited above is required
if erroneons conclusions are io be avoided. In mest cases special
cireumstanees explain the oceurrence of unusually prolonged peri-
ods of pre-trial detention, such as the necessity of subjecting de-
fendants to pavehiatric examinations prior to trial?s Indeed, the
Committee has been impressed by the efforts made and the con-
cern expressed by United States Attorneys and federal judges to
bring “jail cases” to trial with a minimum of delay. In many
districts defendants who fail to make hail are often brought io
trial within two wesks or even shorter periods. It is our Impres-
sion that, in general, these problems sre handled more effectively
in the federal courts thar is often true in state systems of erimi-
nal justice.2® Moreover, it should be noted that the objective of
speedy trial must be accomodated to the necessity of providing
the accused adequate time for pre-trial preparation.

Nevertheless, the duration of pre-trial restraint of these un-
able to make bail presenis problems to the federal system of
criminal justice. It appears that efforts to reduce the period of
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pre-trial defention have generally proved tmeSt succgssfui in
popaious districts in which the federal grandg jury mests at f%'e-
gnent intervals, Particulariy acute problems may, huwgver, arise
in districts in which the court sits in several different locations
and in which prisoners may therefore be ccrnﬁned_ at ;_ﬁaces geo-
graphically remocte from that at which t._he couri is in ses;mn:
A problem of prelonged pre-trizl detentr{_m may alzo fc‘mzmnz
the accused unable to make bail in a case invelving muitiple de-
fendantz, scme of whom are released on pail.

ABhough we believe the federal eourts have generall:,v E:(E.:T‘fed
conscientious efforts to avoid extended periods of pre—tr{ai deten-
tion, the considerations marshalied in lafer seetions of this c_hap-
{er Ele-monstrate that any substantial deprivation of_ libert-y at the
crueial pre-trial siage may piace the accused at. Serious dl_sadvaﬁf
tage. Moreover, the evidence adduced leads to the conelusion that
extended periods of pre-trial detention in the federal system are
net as infrequent as may sometimes be supposed. )

¢. Finaneiol Resources of the Defendani as a Determinant of
Pre-Triel Release. -

Any system of pre-trial release that rehies exchusively or
primarily on financial incentives to induce appearance of the:
aceused at frial must inevitably gperzte ic the disadvantage of
the accused who possesses limited financial resources to pledge
for this purpose. Thus 1o a significant degree t_he giitima'i:e dete%‘-
minant of pre-irial release are the means which tne- acci%s?ei is
able to command. The consequenes is that for a signifieant frac-
tion of the accused popuiaiion—those who possess inaéequa-te
mesns—tke administration of the constitutionsl “right to ba.i "
is itseif the principal obstacle to the enjoyment of Hiberty pending
trial.

Every deiziled stady of bzil adminisiration in the Unit:ed
Siates clearly delinestes the relationship between the ﬁnanc:.?‘i
status of the accused and the enjoyment of the bail right. T-h;s
pattern is made apparent by Table IV in Appendix I, which
reports data collected in the Commiites’'s Four-District Surver.

In two of the four distriets, over half of those reguired to pro- -

vide financizl security as a condition fo pre-trial releases were
unable to do so when bail was set at the 31,501-32,500 levels, I1n
one district over three—quarters of the zccused failed to malke bail
even at the lowest levels. In the fourth, over 50% failure did not
goeuy until bail was set between 35,007 and 310,000, A sampling
of cases from a three-year pericd in the Southern District of New
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York shows that over half of the accused were denied pre-irial
fiberiy when bail was set 2t the B5(11-81,500 levels.®?

Perhaps even more stariling zre the data indicating ina-
bility of large numbers of the scensed to post & surety bond ar
provide other sufficient security when bail requirements are set
at the most modest levels. In the four distriets encompassed in
the Commitiee’s survey the following percentzges represent those
unable to meet bail reguirements of $500 or less: 29, 78, 38, and
11. The percentages at the 3501-31,500 level were 80, 76, 37, and
27. The study of the Southern District of New York reveals 36
of the accused unable to supply bail when set at $500 or below 3
These results are consistent with studiss made of state systems
of crimiral justice ¥* It may be assumed that z similar patfern
obtains in cther federal districts for which the Committee has
not collected data 32

It is thus clear that a large proportion of accused DerSONs
in the federal coorts are unable io meet the bail requirements
fmposed by commissioner or judge,?s and it appears uncontestable
that a principal factor in this failure is the financial inability of
accused persons.® Certainly in most, though perbaps not al,
cases in whieh bail is set at the lower levels, the decision reflects
2 judgmeri of the bail-seiting asthority that the accused can
safely be released pending trial if onlv the most modest induce-
ments for appezrance at irial are provided. This judzment is,
of course, not binding on the bail bondsman, bowever, who may
refuse to supply a surety bond for the accused on his gwn esti-
mate of the risk involved or for any other reason that may appear
sufficient to him. In some cases the accused may not be able to
pay the premium on the bond, but in others the defendant fails
pecauze of fnability to provide such eolfateral security as the
bondsman may require. The Commiites does not have reliable
data on how frequently collaieral security is demanded, bui we
believe the practice is not uncemmon. [t follows, therefore, that
the eritical decision as o whether an accused persen is able fo
seeure the advantages of pre-irial release is often one not made in
court but in the office of a private businessman, the bail bonds-
man. Given the crucial role of the hail bondsman in current fed-
eral pre-releass practices, it is clear that he is engaged in a busi-
ness “affected by a public interest.” So long as the bondsman
performs such funetions, the government is under clear obliga-
tion to insure that his practices are consistent with the important
objectives of public poliey in the area of pre-trizl release. Accord-
tngly, the Comriitice reconmends that the Department of Justice
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undertake or sponsor a cereful inguiry mto existing practices of
bail bondsmen doing busivess in the federal courts with o view
of discovering i detail what those practices ave, whether they
properly edvance the policy of pre-trial velease of accused per-
sons, and whether additional legisiation & reguived to regulate
and supervise the business of supplying bonds to accused pevsons
i1 the federal courts.

But the concern arcused by a sysiem placing primary reli-
ance on finaneial incentives fo induce appearance ENCOMpasses
more than its tendemcy to deny pre-trial release to persons of
inadequate means, 1t may fairly be asked whether firancial incen-
tives constitute the most effective devics to secure the presence of
persons who succeed in obtaining liberty prior to trial. The Com-
mittee is aware of no study that earefully examines the ezuses
of bail forfeitures. Such an inguiry could be well justified. A
priori, it would appear likely that the accused most disposed to
jump bail, such as the defendant involved in organized crimi-
nzlity, might be the accused least deterred by the prospeet of bail
forfeiture.®® If this be true, the system of financial inceniives
fails, not only in insuring pre-trial liberty to those entitled to that
privilege, but in providing the best assurance that the accused
at liberty will be present for trial

d. The Consequences of Pre-Trial Detention.

{1} Punitive Conseguences of Detention. Among the clearest
and least contestable consequences of finanecial mability to meei
Lail regquirements is the deprivation of the liberty of the accused
before his guilz has been established through the processes of a
eriminal trizl. The right to be free from restraint at the hands
of government until it kas proved & criminal viclation is ex-
pressed in the Angio-American law by its recognition of the “pre-
sumption of innocence.” The right 1o freedom before formal proof
of guilt is, of course, not absolute, as iz illustrated by the legal
authority to arrest persons believed “on reasonable grounds” fo
have committed criminal offenses. But limitaiions on liberty
prior to conviction are narrowly drawn and are governed by ihe
principte of necessity. The viability af the presumption if inno-
cence is threatened by @ conception of “necessity” founded on
the lack of means of the accused and a failure of ingenuity on the
part of government to devise a system of non-pecuniary induce-
ments to insure the presence of accused persons at frial.

Nor is the deprivation of liberty resulting from pre-trial
detention of the accused merely one of theoretical concern. As is
demonstrated in an earlier section of this chapter, the duration
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of detention in many cases i3 not insignificant. Moreover, atten-
tion needs to be direeted to the eonditions nnder which acensed
persons are held. The situation widely prevalling in our jails
and detention facilities has noi suficiently engaged the attention
and conscience of the American people®’ It is characterized by
conditions of overcrowding, bad sznitation, indiscriminate mix-
ing of offenders of all degrees of sophistication, lack of adequate
recreational facilities, and much mere. Nor should if be assumed
that the conditions to which the accused held in custody pending
trial is subjected zre generally better. It is a startling faet that,
in the country as a whole, American correctional practice has not
yei sueceeded in drawing the most elementary distinctions be-
tween the aceused and the semtenced offender. In many institu-
Hons the unconvieted aceused is provided the same facilifies and
treatment as that afforded the entire jail population.®® What is
even more remarkable is that in other institutions the conditions
of imprisonment sustained by the aceused are more rigorous and
less desirable than these provided the sentenced offender. Cor-
menting on the situation observed in a study of pre-irial release
in the state courts of New York, Professor Foote has remarked:
“Tndaeed, the most irenie finding iv the whole study is the reve-
lation that aceused persons, whom our law presumes to be inpo-
cent and whe are not to be punished, are confined pending irial
under conditions which are more oppressive and restrictive than
those applied to convieted and sentenced felons."®?

Despite vigorous and persisient efforts of the Federal Bureaun
of Prisons, the conditions identified above are descriptive of those
to whieh persons accused of federal, as well as state, crimes are
often subjected. Mr. James V. Bennetf, Director of the Federal
Bureau, has stated: “The {conditions] of pre-trial imprisonment
continue to be defielent in many areas, seriously so in a good
many. As you know, we contract with local institutions through-
out the coumiry to provide detention for persons charged with
Federal erimes. Out ef more than 3200 county jails in the coun-
try, we use sbout 700. But even these in some sections of the
country are substandard, cause many problems, and are a con-
stant source of worry to me. "3

It is apparent that the problems described above are not
obviated by the faci that in some cases a peried of pre-trial de-
teniion may be taken inio account by the judge in determining
the length of sentence to be imposed on the convieted offender.®
Mot only does the observation fail to take inio account the fact,
developed in later portions of this chapter, that pre-triaf deten-
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tion oceurs at a crucial stage in the proceedings and mmay sdverse-
iv affect the ability of the defendant to make an adequate defense
10 the charges against him, but if has no relevance for the accused
who iz ultimately acquitted or whose case is dismissed.®* More-
over, it should be observed that pre-trial detention is expensive
and, when avoidable, places unnecessary demands on funds uwe-
gently needed for other correctional purposes. The probiems of
expense and overcrowding of faeilities produced by the detention
of persoms awaiting trial have reached criiical proportions in
some localities " We are informed that in & three-year period
the average daily cost for pre-frial detention of men in ihe
Southern District of New York was $6.19 per person. In the same
period the cosis were $7.36 per day for the cugtody of persons
accnsed of federal crimes in the New York City House of Deten-
tion for Women 4

{23y Conseguences of Pre-Trial Detention in the Defense and
Disposition of Criminel Caoses. The adverse effects of pre-trial
detention go beyond those resulting from the loss of liberty perse,
or from the hardships and inconveniences assoelated with con-
Anement in custodial institutions. The Committee is persuaded
that the adminisiration of bail operates to create ohstactes to the
maintenznce of an adequate defense by aceused persons of Hmited
mezns and, on occasion, may adversely affect the sentence im-
nosed or other dispositions made when the defendant pleads
éuiit}' or is convicted after trial of a criminal offense. Conse-
quences so serious must be of concern to a system dedicated to
the quest for justice and to the advaneement of the public interest
through the full and proper operation of the adversary system.

First,®® it should be observed that a sysiem of pre-trial re-
lease that requires sxtensive use of the surety bond may impose
hardships even on the defendant of limited means able to make
bail. Funds expended on bond premiums are not recoverable. and
are, therefore, not available to pay counsel fees and other ex-
penses of criminal defense. Moneys urgently reguired to establiish
the defendant's case are thereby diverted to the purchase of
pre-trial liberty.

Of much grester signifieanee, however, are the problems
created for the acensed unzble, because of lack of resources, to
pay the costs of the bond or fo pledge the collateral security re-
puired hy the bail bondsman. Pre-trial detention almest invari-
ably results in termination of income, and often in loss of em-
ployment, ai 2 time when unusual and urgent demands on the
resourees of the zccused are being made. The conseguences are

TO

that the defendant is deprived of funds that might contribute to
the costs of defense and is rendered incapable of providing sup-
port for his family and his dependents. The effects of pre-trial
detention may be felt for a period long after disposition of the
case, gven by the accused who is acquitied or whose case iz dis-
missed. If arrest and detention result in loas of a job, new employ-
meni may not be readily avaiable. In any event, loss of wages
in the period of detention can rarely be recovered.

But the most serious losses sustaiped by the defained ac-
crsed may not be of a pecuniary character. Almest inevitably an
acensed unable fo meet bail requirements will lack resources
to finanee an adequate pre-trial investigation of his case. If wit-
pesses are to be located, interviewed, and brought to the attention
of counsel, these functions must performed, if at all, by the ac-
cused, himself. Confinement of the defendant in the peried leading
up to trial may thus prevent adeguate preparation for trial. Nor
are these problems wholly solved by a system of representation
which includes investipative services, of the sort diseussed and
recommended in Chapter II of this Report. We are told by ex-
perienced defense counsel that in some eases it is only the accused
whe can locate and induee reluctant witnesses to come forward. In
any event, it may be assumed that the assistance of the accusad
might often importanily supplement such investigatory services
as zre made available to the defense.

Pre-irial detention may interfere with the making of an ade-
quate defense in other ways. It often impedes the lawyer’s con-
tzcts with his cliens. Detention facilities are frequently locaied at
places remote from the attorney’s office, thereby Imposing bur-
dena of time and travel on the lawyer engaging in necessary
consultation with his client. Moreover, the facilities available for
interviewing in many jails are not conducive to effective eonsul-
tation. In some districts the marshal, on request, will transport
the accused from the jail te court house for purposes of pre-trial
consuliation with his lawyer. But the procedure is cumbersome
and the resuls are far from optimum.

These considerations lead the Commifties to the conclusion
that not infrequently pre-trial detentden of the accused seriously
iphipits the maintenanee of an adeguaite deferse.*s Defendant
and his counsel, awars that a full-scale coniest on the issue of
guilt cannot effectively be made, may be induced to enter a piea
of guilty. In those instances in which a decision is made te 2o to
trial, the challenge to the prosecution’s esse is rendered {ess
efiective than the meriis of the defense might otherwise make
possible. Moreover, it may be expected that in at least some cases
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the fact of pre-trial detention may affect the court’s disposition
of the case adversely to defendant’s inferests. Gne would assume,
for example, that a defendant whe has been at liberiy during the
pendency of his prosecetion and has been able io maiptain his
employment and his family relationships may be regarded a more
favorable prospect for probation than would otherwise be true.
Tt shounld also be noted that in some cases pre-trial defention may
obstruct the purposes of probation. Probation is often granted
to first offenders on the assumption that rehabilitation is more
likelv to be achieved by sparing defendant a prisom experience.
A defendant who has been confined prior to trizl under the con-
ditions prevailing in many deteniion facilities may already have
been subiected to contacts and influencss which are at war with
the rehabilitative objectives of the probation disposition.

FEEXFEFF

The foregoing discussion advances the proposition that the
bail system administered in the federal courts, relying primarily
on finanecial inducements to secure the presence of the accused
at the trial, results in serious preblems for defendants of limited
means, imperils the effective operation of the adversary system,
and may even fail to provide the most effective deterrence of non-
appearance by aceused persons. The Committes’s conclusions are
predicated primarily on its own observations and studies, en
interviews of knowledgeable observers of federal criminal justice,
and en studies of pre-irial release in siate systems of criminal
justice.

Statistical demonstrations of the adverse effects of pre-trizl
detention on the ability of the defendant to make ap adeguate
defense or Teceive a favorable disposition of his case are attended
by serious diffieuliies. Here, 28 in Chapter 11, a caveat needs to
be spunded against the uneritical use of such statistical correla-
tions. It may, however, be of interest to chserve that the correla-
tions presented in Appendix I, Tables XII-A—XIL-D, are gen-
erallv consistent with the conclusions reached by the Committee
by direct observation znd interviews. Thus, it will be seen that
the accused unzble to make bail, more frequently pleaded guilty
and, hence, less frequently coniested guestionable official conduct
or guilt before judge or jury. His case less frequently resulied in
acqaittal or diswissal. He more frequently reeeived sentences of
imprisonment and, except in one distriet, less frequently received
probation.

72

3. Proposals for ¢ Ralional System of Pre-Triof Release in the
Federal Couris

Pretrial release policy in the federal courts is Iargely the
produect of an historical inheritance. That the hail institution in
the American systems of criminal justice does not represent the
anly possible approach to theze probiems Is demonstrated by even
cursory examination of the practices developed in other coun-
tries.*” Although bzil adminisiration has been the subject of
complaint and eoncern in the United States Tor many years, there
has heen commparatively liftle disposition to subject the assump-
tions on which if proceeds to critical examination or even to iden-
tify the practices actnally porsued. Above zll, 1ittle ingenuity has
been displayved in devising solutions for the most obvious and
pressing problerns ereated by the present svstem,

In the paragraphs that follow the Commitiee considers cer-
tain proposals for the improvement of present practice. The Com-
mittes recogmizes that its propesals do not respond to all the
problems of pre-irial refease and that more study and thought
argently needs to be directed to thiz area. We believe, however,
that the proposals advanced are important, that they are worthy
of imimediate consideration and would, if applied, make sigmnifi-
cant contributions to the solution of many preblems most requir-
ng immediate attention.

a. L'sz of Suminons o2 o Substitute for Arrest.

It is apparent that the most forthright approach to the prob-
lem of pre-trial detention of accused persems is through more
frequent resort io notification procedures that do not subject the
defendant fo detention prior o trisl. The Federal Rules of Crimi-
nal Procedure suthorize the use of a summons as a2 substitute
for arrest when, after complaing is made before the United States
Commissioner, the attorney for the government ao requeats.
The rules alse provide that after the return of the indictment or
information, “[tlhe clerk shall issue a- summeons instead of a
warrant upon the request of the aitorney for the government or
bar direction of the court.’™s?

The studies of the Committee did not produce any consider-
able hody of data relating to summons practices in the federal
district courts. Such information a2z was collected is presented
in Table V of Appendix I. The daia, although incomplete and in-
sufficient to sapport refiable conelusions, strongly suggest that
practices vary considerably among the various districts as to the
frequency with which the summons is employed. Further inguiry
may well revezl a range of differing agsumptions a5 to the pro-
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priety of the use of the summons and the situations in which it
may sensibly be employed. There are, therefore, grounds to infer
that a national policy in this regard has not been cleariy articu-
lated or has not been generally understood.

The Committee is aware that in many cases the arrest of the
accnsed is the procedure clearly indicated. On the other hand,
experience in the administration of criminal jusfcee at the siate
levels indicates that arrests are ofien made pnnecessarily. There
are shvious advantages in the use of the summons procedure when
this ean safely be done, and practice in the varions districts
should refieet an awareness of this fact.

Accordingly, the Committee recommends the following:

The Department of Justice should review practices in the
sarious districts relating to the use of the summons as ¢ substi-
tute for arrest. A mational policy regarding the use of the sum-
mons should be expressed and communicated to all Unated Siates
Attorneys, That policy showld direct use of the summons in those
cases in which an evrest 5 not required to protect the proper
funetiontng of the criminal process.

b. Release on the Defendant’s Own Recognizence.

In the federal practice release of the defendant “on bis ewn
recognizance” refers to the procedure whereby the aecused i3
granted liberty upon his exeeution of a personal bond in the bail
amount without being required to supply additional assurances
of his presence at irial in the form of a sureiy bond or other ac-
ceptiable securities. When this practice can be safely employed, it
combines the advantzees of a solemn undertaking by the aceused
in cireumstances of some formality with the relieving of the de-
fendant of financial requirements he is often unable to fulfill. The
Committes believes that the expansion of r.o.r. practices in many
districts is feasible and that its greater use in proper cireum-
stances will coniribute substantially to the rationality of federal
pre-trial release policy.

The Committe has made inguiry into r.o.r. practices in the
various federal districts. In 2 questionmaire submitied to all Unit-
ed States Attorpeys information was sought relafing to the use of
r.o.r. and to cases on non-appearance of those so released. Re-
tnrns were received from 62 distrieis. Alhough in some instanees
the fighres submitted represented esimates made by the Tmifed
States Aftorney, we believe that the replies delineate the present
situation wih reasonable accuracy.

The first fact that sharply emerges from these refurns is the
remarkable range of differences in r.o.r. policy in the various
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diztricts. The Districi of Connecticut, for example, estimates
that in the three-year period, 1958-1960, 65% of all defendants
were released on their own recognizances. Large numbers of
accused were reported so released in several other distrieis,
notably the Westerm Distriet of Texas, the Eastern Distriet of
New York, anéd the Northern Distriet of Ilimois. Af the other
extreme, four districts report o such releases in the same three-
vear period.?! It is, no doubt, true that some of the variations in
r.or. policy ean he explained by reference to particular local
girenmstances.™ In general, however, no such explanation ap-
pears valid. Significant differences appear when popalous urban
districts are comgpared. Variations alse emerge in the comparison
of less populous districts. The inescapable conelusion to be drawn
is that r.o.r. practice proceeds in the federel distrie courts with
little or no reference to any national policy in thiz matter.3s

The returns from the questisnnaire also throw light on the
risks of nen-appearance associated with the r.or. procedure.
Although the Distriei of Connecticut reported that 65% of all
defendants in the three-year pericd were so released pending
frial, no cases of non-apperance were reported. Of a tetal of
3390 cases of r.o.r. reported by all 63 districts, 1138 instances of
non-appeatrance were recorded, representing some 35 of the
total. Even this rate considerzbly oversiates the risks, for it
appezrs to include technical viclations of the release privilege
as well as wilful fathures to appear. Experience warrants the con-
clesion that r.ox, practices have worked well where employed.
There appears to be no valid reason to anticipate less favorable
experience in those districts in which the procedure is never or
rarely used today.

The Cemmittee is strongly of the view that the Department
of Justice should eommuricate to the Unifed Siates Atlormeys
that the policy favoring pre-trial release of accused personsSt
aiould be advanced by recommendations of prosecuting officers
in the bail-seiting anthority that accused persons be released on
their owmn recegnizences when the circumstances warrant. We
recognize that the limited wee of the r.o.r. procedure in certain
districts may be explained in some degree by the fallure of
defense comnse] to urge sueh releases. We believe, however,
that a responsibility to take the initizative resides in the proseeunt-
ing officer when the justification for release without financial se-
eurity is clear. Moreover, we note that onder present practice
many ball decisions zre made in the absence of eounsel repre-
senticg the aceused. It is apparent that any departmental policy
in this area must concede 2 large area of discretion and judgment
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to the prosecuting officer aeting In particular cases. It is Impor-
tant, however, that the Depariment articulate the general out-
lines of its policy, for there is rezson to believe that, in some in-
stapces, the utilization of ro.r. has been impeded by doubts on
ihis Tnaiter in the field. We believe, also, that the Depariment's
interest i this ares may he mnove efective 1¥ it 15 regularly sup-
piied with statistics from the districts velating to bail dispositions
being made, including the numbers of cazes in which »our. i
granied.

Accordingly, the Committee offers the following recom-
mendations:

Felease of the aceused on his own reeognizance without ad-
ditfonal fnancinl securities, & proper CoS€3, contribuies tmpoer-
tanthy to solution of the problems of pre-triol release. The use of
this procedure should be enlarged in the fedeval distriet couTEs.

The Deparvimeni of Justice should injorm olf Unifed Stales
Atéorneys that, in the interests of pre-trial liberty of accused
persons, it is the policy of the government that prosecuting of-
ficers recommend the velease of accused persons on thelr swm
yecogrizenees when the etroumsionces wrrrant.

The Depariment should be regularly supplied with sigtistics
velating to bail dispositions made in the various districts, includ-
ting the number of cozses @ swhich [Fnited Sinies Atforieys TECOn-
snend and do not recommend r.ov. and the nwmber of cases in
wwhich defendaris are released on their pun TECOgRIZANCES.

c. Dmproved Fact-Finding Mechanismes for Bail Deeisions.

The range of factors and the nature of the competing inter-

ests that are required to be taken into aceount in performance of
the bail-sefiing function demenstrates the vital necessity thai |
baii decisions be based wpon reliable faciual information. As -
ohserved in earlier sections of this chapier, however, bail deci-
sions characteristically are made without recourse to information
indispensable to the exercise of sound dizeretion and judgment.
The éerieus conzeguences of this situation are that bail decisions

are freguently made without reference to relevant considerations
Mereover, the zbsence of relevant data may, on oecasion, ENEOUT

age vesort to irvelevant or improper criteriz. Ix may be assumed

that by reason of the failure of the fzct-finding proeesses bai
decisions err in some instances on the side of severity and in
others on the side of leniency.

Tt is clear that ai present in the federai eourts initial bad
decisions are often made in the absence of counsel representing
the accused’s inierests. The recommendations relating to
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provision of adequate representation in Chapter II and the terms
of the proposed legislation in Appendix I are soffieient {o rectify
this defect In bail procedure.

The Committee is persuaded, however, that more needs 1o
be done by way of providing the bailsetting authority with in-
formation sufficient to support sound bail decisions. The problem
iz a difficalt one, for the interval hetween arrest and initial bail
decision is frequently oo short to permit elaborate investigaiions.
Wevertheless, experience, particulariy that provided by the Vera
Foundstion project in the state couris of New York, has demon-
strated that even relatively simple and expeditious teehnigues of
inquiry are capable of contributing information of great value
ip the hail-setiing furnction. The Commitiee believes that such
factual investigations should be incorperated into bail precedure
as a routine feaiure of the administration of federal eriminal
justice. We believe that the agency best eguipped 1o perform this
function is the Federal Probation Service and that the Service
should be suppiled with budget and siaff adeguate to perform
this and other respensibilities, to be discussed, in the adminis-
tration of pre-trial release. Pending measures e this effort, we
believe that the Depariment should encourage experimentation
with other means to improve the fact-finding furction In federal
bail administration, s

The Commitiee offers the following recommendations:

Ty insure sound bail decisions, more effective foel-finding
devices are required than those currently employed in the federal
courts. Measures should be adopted thet will supply wdeguote
staif and budget to the Federal Probution Service for perforinance
of this obligation. Pending the enactment of sueh megsures, the
Department should enecvrage experimentation with other devices
to fmprove the fact-finding funciion in federal bail administration.

d. FProwvision of Non-Pecunicry Inducements for Appearence
at Trial.

The traditional administration of bail in the United States
reiies primarily on a system of finanelal inducements to insure
the presenes of the aecused at the trial. Liberty pending trial
iz eonditioned upon the accused’s supplying financial securiiies
which are sebject to forfeiture in the event of non-appesrance.
The heart of the difficuity lies in the fact that a large proportion
f aceused persons lack means sufficient to supply even medest
financiz] securities, with the resuli that Hberiy pending trial is
endered unzttainable for such persons. The Committes is aware
of 1o evidence of anv censistent correlation between fimancial
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incapacity and the risk of non-appearance. -'"'"? _indi::atteci in ithe
nrevious section, significant gains eould be acnievec by a n_mre
iibera! use of the r.o.r. procedare, evern without other aljieratg:-n&
in the present system. It iz clear, however, that the security of t;he
criminal process requires in many cases more than the promise
of the aceused to appear for trizl. It follows, therefore, that, if
the values of pre-trial liberty are to be extended to eT.COmPasS
the accused with limited means, a system of non-pecuniary Ia-
ducements needs urgently to be devised and applied in the federal
courts.

It should be observed initially that the federal systrfm qf
criminal justice possesses certain advantages in itz ca_;:aqt}' 130
deter nop-appearance at trizl. The reach of feder_ai ,ustxce is
national, ard the difficulties of flzeing the geographical Jurrsd_m-
tiom of the federal couris present, in Thost districts, a re-strauzt
to flight that is both real and apparent io the accu:.sed‘ Tht?. fed-
erat system is policied by national laxa-'-en_for-:en_nena agencies of
high efficiency znd reputation. A federal statute 1mposes crimineal
sanctions on non-appearance after forfeiture of ball.™® Tpe Cgm-
mittee believes that the deterrent capacities of the federal sysiem
are impressive and, with slight effort, conid be render_ed me-re
effective. Thus we believe that persons released per}dmg trial
should in all cases be informed of the criminal penaitle_s attend-
ing bail jumping® and that such offenses sh{%uld ‘i:ae vigorously
nrosecuted. We believe also that great care si::iaulu be takeﬂn at
the bail hearing that the accused understand i;'neﬁ nature ‘GI the
cbligation to appear for trial and that this un-cerstandmg;_h-e
reinforced by the sending of lefters to persons at %1bert1.-' restaiing
the accused’s obligation to prezent himsedf for trial.

Much more direct methods to insure the presemce oO: the
accused, however, are eapzble of being devised and a:ppued- These
methods not only aford the opportunity of pre-trial E}?se_rt}' tothose -
presently unable to secure if, bui in many cases prﬂvlde_gre‘ater
assurances against forfeiture and flight than those supplied za;.:a
system relying principally on pecaniary in&acemenps. The PI'UD—
lemns of deterring non-appearance by persons at Jiberty on bail are

not different in kind from cther problems long suca;sfﬁizay manl
aged by American systems of criminal justice. One -::uf. tm? I‘BOS,
rematkabie aspects of current bail adminisiration s its failure

i F techniqu 4 grience
in iake advantsge of the techmiques employed and expe :

gained in other zreas. The supervision of persons at 1ib§rt§: :
guard against viclaiion of the conditions upon which liberty 1&
granted is a problem wholly familiar to the leral order. The rie
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fund of experience derived from decades of administration of
parole and prebation laws is highly relevant o the formulation of
a sound poliey of pre-trial release in the federal courts. Mereover,
less formal procedures requiring persens io “cheek in” periodi-
eally with the police and other official personnel are not unknown
in many American and foreige jurisdictions.®s

The Commitiee strongly believes that officials exercising
bail-setting powers in the federal courts should be anthorized,
in the interest of advancing the policy of pre-tria]l liberty, to
release accused persoms withont financial security subjeet o such
conditions as shall place the zecused under reasonable supervi-
sion and deter flight and forfeifure of the bail obligation. We
note with approval that such a proposal is included in the Pre-
Bminary Draft of amendments to the Federal Raules of Criminal
Procedure Such conditions might require the aceused to report
to desigrated officials or private persons or orgenizations at
periedic intervals pending trial. Any failure of the accused io
comply with the eonditions would immediately be communicated
to the court or commisgioner and might be taken by the latter es
evidence of 2 danger of non-appearance at the trial. In many
cases evidence of imminent fight would thus come to the atten-
tien of the court much sooner than when reliance is placed on
the filing of a surety hond,

The Commitiee believes that the Depariment sheuld give
careful consideration in the possibility of emploving the resourees
of the Federal Probation Service In providing supervision and
assistance fo persons granted liberty pending trial. It should be
clearly understood that performance of suek a function would not
be unprecedented in the federal system. We are informed that in
juvenile cases the probation office is immediately called in upon
arrest of the alleged offender and iz often requested to consult
on the advisability of pre-trial release.$® The wider use of pro-
bation services in bail administration presents a number of im-
portant advantages. First, as afready mentioned, a probation
officer called into the case upon arrest of the accused would have
the oppertunity to collect and present information nsefu! in pro-
viding a facipal basis for the bail decision. Second, the advice
and assistance afforded the zecused by a skilled probation officer
at the pre-irial stage may in many instaneces prove a considerable
value to the acessed and contribute o his rehabilitation. Among
other things, the probation officer might assist in stabilizing the
accused’s employment situation in the interval between arrest
ard trial and thus provide a more secure basis for a subsequent
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order placing defendant en probation in the event of his convie-
tion or ples of guilty. Third, supervision by the officer wouid pro-
vide a check on the accused’s activities and, throogh cbservation
and persuasion, eonstitnie effective deterrence io fiight or for-
feiture of the bail obligation by the accused.

Although the Committee is convinced that the Federal Pre-
pation” Service is capable of meking trnportant eontribuiions o
a rational program of pre-trial refease in the federal courts, we
helieve that the proposal should be accompanied by an important
caveat: In no event should the Federal Probation Service be
required to assume additienal responsibilities in this area uniil
it is supplied with additional staff and pudget fully adeguate to
perform these new funciions. We believe that the Service pre-
sently makes vital contributions to the decency and quality of
federal criminal justice and that the proper performance of the
funetions now assigned ought not to be jespardized by further
responsihilities until adequate provision of funds and manpower
is made.

Tn view of the considerations discussed above, the Com-
mittee offers the following recommendations:

It is vital o the development of o sound policy of pre-trial
release in the federal courts that o sysiem of non-pecunigry
inducements to appearance of the aecused at the trial be devised.
The Department should assist in formulating such o system gl
should vigorousty support its edoption.

Either through legislation or omendment lo the Federal
Rules of Criminal Procedure, officials possessing the bail-setting
powers should be quthorized to release aceused persons without
financial security subjeet to such conditions as shall place the
accused wnder reasonable supervision while ai liberty and deter
fight and forfeiture of the bail obligation. The accused admified
to bail should be informed of the erimingl penaliies atioching fo
fatlure to appear af trial as directed ond efforts should be made
to insure that the aecused fully understands the nature of the batl
ofligation.

The Department should give careful consideration fo meas-
wres which would extend the funetions of the Federal Probation
Service to the supervision and assistance of persons grenied b-
erfy pending iriel. No proposal for the extension of the funciions
of the Federel Probotion Service should be considered, however,
that doez not provide edditional budget and stoff for the Service
frlly adequaie to perform fhe aew funclions.
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d. Provision of Pecuniary Inducements for Appearonce af
Trial.

Skepticism as o the justice and efczcy of a system of pre-
trizl release that places primary reliance on finaneial indocements
does not preclude recognition of the utility of sech inducements
when the cirenmsiances appear clearly to warrant their use,
The considerations already discussed, however, indicate the ne-
cessity of minimizing the hardships such devices often impose
on aceused persons of limited means. As pointed out in earlier
sectiens of this chapter, accused persons are sometimes unable
to maeef bajl requirements, not heeausze of inability to pay premi-
ums o 2 surety bond in the bail amount, but because of ipahility
to meet the regquirements for collateral security imposed by the
bail bondsman. While in some cases the requirements of additional
seenrity made by the bondsmar may reasonably reflect the risks
of forfeiture, there iz reason to believe that such demands often
are not eonsistent with the publie interest sought to be expressed
in the system of pre-frial release.

With these considerations in view, the Comumittee concludes
that in cases in which finaneial seeurity as a eondition o pre-
irial release appears ic be necessary, the bail-setting official
should possess authority to accept cash or other property in the
amount of, or of a value less than, the bail figure. In such cases
the aceused would be required to execute & personal bond in the
bail emount but would be required to furnish additional finaneial
security of a value ranging frem appreximately that which he
would be required to pay as premivms on a surety bond in the bail
amnount to some higher fraction of the bail figure. Upon the ac-
cused’s making appearance at the trial as directed, the cash or
other securities would be returned o him. Substantizlly this pre-
posal is advanced in the preliminary drait of the amendments
to the Federzl Rules of Criminzl Procedure’! and a somewhat
similar provision is contained in the recently-drafted Proposed
[llinois Code of Criminal Procedure.®

Granting authoriiy to the bail-setiing official to secept se-
curity of a valee less than the bail amount achieves certain im-
portant objectives. It will provide opportunities for pre-trial
release in those cases in which the aceused possesses or can bor-
row a sum approximating the premiums that would be required
for a surety bond in the hail amount, but who is unable to pro-
vide the bondsman collateral security in the bail amount Since,
uplike premiums paid ok 2 surety bond, the cash deposit is re-
turnable, the proposed practice contzins elements of deterrence
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not present when an accused is able to secure a sarety bond
witheut providing collateral securities. The return of the deposit
on appearance constitutes an ecomemy of some importance at a
time when the financial resources of the accused are subjected
to the unusue) demands of criminzl litigation, The faet that the
deposit is returnable may also enlarge the opportunities of the
zccused to borrow funds for these purposss.

The Comrmittee, zccordingly, submits the following recom-
mendation:

Either through legislation or by amendment to the Federal
Rules of Criminal Procedure, officials possessing bailsetting
powers skould be authorized to accept as security for appearonce
at the irigl, cask or other property of o value less than the hail
amount. The cash or other securities so deposited showld be
returnied to the aceused upon his performance of the buil obliga-
tion by presenting himself to the court for frinl

Chapter 1¥f
NOTES

1 A brief 2ceount of the relevant history may be found in “Bail:
An Aneient Practice Reexamined”, 70 Yazle L. Jour. 966

(1961).

2 Polizek and Maitland, History of Hnglish Law {1838)
584-59{

2 BEdw. I, c. 15 (1275},

4 Mass. Body of Liberties 18 {1641},

5 ISiat. 72,91 (FTE5).

& Stack v. Boyle, 342 .3, 1,4 (1951).

7 Id. at 4-5, 8. Zee alse Bule 48(c), FRCP: “If the defendan
iz zdmitted o bail, the ameunt thereof shall be such as in th
judpment of the commissioner or eourt or judge or justic
will insure the presence of the defendsnt, having regard t
the nature and circumstances of the offense charged, th
weight of the evidence against him. the financial sbility
the defendant to give bail and the character of the defendani.

8 See “Bail Before Trial: Reflections of Scottish Lawyer”, 1
1. Pa. L. Rev. 805 ef seq.

9 Consult Beeley, The Bail System in Chicago (1827} ; “Co
pelling Appearance in Court : Administration of Bail in Pk

82

ERL;
11

12

13

15
18

delphia™, 142 U. Pa. L. Rev. 1031 {1954} ; “A Study of the
Administration of Bail in New York City”, 106 U. Pa. L. Rev.
§93 (1958); "Bail: An Ancient Practice Reexamined”, T
Yale L. Jour. 966 (1961}; Artes and Sturz, “Bail and the
Indigent Accused”, 8 Crime and Delin. 12 (1962).

T0 Yale L. Jour. 968, 975-977 {1961},

Id. =t 976, Note zlso that despite the fact that the law of
England permiis factors other than probable appearance of
the accused at the trizl to be considersd in bail decisions,
“English detention rate for comparable erimes is apparently
lpwer™ than in the United Stztes, Foote, “Introduction: The
Comparative Study of Conditional Release”, 188 1. Pa. L.
Rev, 280, 297 (1960],

Cf. Beeley, The Bail System in Chicago {1927} vii: “The use
and abuse of bail has long heen recognized as one of the mest
troublesome, if not seendalows, slements in our conglomerate
political administration of criminal fustice.”

The importance of the studies carried forward by the Uni-
wersity of Pennshyvania Law Schoo! should be acknowledged.
See note 9, suprn. Also of prime importance are the recent
acil;(i;ities of the Vera Foundation, Inc. of New York in this
field.

The Administration of Bail in the Southern District of New
York {Vera Foundation, 1361) {Unpublished) p. 2.

68 Stat. 747, 18 USC § 3146 (1954},

This matter {s identified as 2 source of concern in studies of
state systems of ball administration. See, e.g., "4 Situdy of
the Adminisiration of Bzil in New York City,” 106 U. Pa. L.
Rev, 693, 706-707 {1958} ; Arss znd Sturz, “Bail and the
Indigent Accused,” 8 Crime and Delin. 12, 14 {1952),

The Commitige did vot specifically ingnire into the improper
uses of the baflsetting power in the federal courts. In the
course of its investigation the Committese was told of certain
instances of zllegediy Improver or abusive uses of the bail-
setting power. Thus, in one distriet if was reporied that per-
sons aceused of pareoiies offenses are initialy subjected ifo
bail requiremenis far exceeding the means of defendant, but
that bail is reduced upon recommendation of the prosecutor
when defendani agrees to reveal his source of supply. We are
unahie to say, however, how frequenily such ipstances scour
or whether they may be deemed in any sense charaecteristic
of the administration of federzl eriminal justice.
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See note 15, supra.

An aeecunt of the Yera Foundztion Program, written in the
early stages of the project, is presented in Ares and Sturz,
“Bail and the Indigent Accused,” & Crime and Delin. I2
{1962 For a more recent account see Ares, Rankin, and
Sturz, “The Manhattan Bail Project: An Interim Report on
the Use of Pre-Trial Parcl” New York University Law
Review (January, 1963}.

Information generousty supplied by the Vera Foundation, Ine.

Note Address by the Honorable Robert F. Wagner, Mayor of
the City of New York at the annual meeting of the New York
Sfate Bar Assceiation, Janunary 25, 1863 (New York Law
Journal, January 23, 1963} : “As & further development on
this same froni, the eify has taken over and will uiilize the
experience gained in the carefullvconducted and even his-
torie experiment sponsored and paid for by the Vera Founda-
tion which went on for two years in the felony part of the
Magistrates” Court and in the Women’s House of Detention.
This experiment clearly established that a very large number
of those arrested who cannot raise bail can be safely re-
leased on their own recognizance, to go back io their jobs
and their homes, with ful! assuranee that they will be on hand
when they zre brought to trial. In fact, there turned out to
be & somewhat lower ratic of skips among these people so
released without bail, than there were among those not in the
experiment whe were duly released or bail. Of course, careful
sereening of the individual, his family ard his job backeround
iz required: this was done in the Vera Foundation experi-
ment and will be dope in the city’s continuing use of the re-
sults of this experiment.”

1B 1L.5.C. § 3145,

The Administration of Bail in the Southern Disirict of New
York (Vera Foundation, 1961) {Unpublished) p. &

Federal Prisons, 1960, Table 22, pp. £0-61.
Distriet of Oohimbia and the District of Alaska. Ioid.

District of Puerto Rico. The figore was 46 days for the
District of Minnesotz and 44 days for the Distriet of South
Dakota. Thdid.

United States Atiorneys Statistical Report (October, 1360)
Table 2.
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28 In some districts other factors are at work., Thus, in the
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31
32

34

Western Dizirict of Texas the wnusually large numbers of
persons detained prior to trial is explzined by the proximity
of an internztionsl boundary and the fendency of the alien
defendants to flee trial and defeat the jurisdiction of the
court by eseaping over the boundary.

See, e.g., Beeley, The Bail System in Chicage (1%27), passim:
“A stndy of the Administration of Bail in New York City™,
106 U, of Pa. L. Rev. 693, 727-729 (1958).

The Administration of Bail in the Southern District of New
York {Vera Foundation, 18617 {Unpublished) p. 7.

Ibid,

The Philadelphia study revesled that in the DMagistrates'
Courts of that city, 15% of the defendants failed to make
bail when set below §500, 22% when set between $506-3750,
32% when set between $750-$1,000, 8% when sel over
31,000, “Compelling Appearance in Court: Administration
of Bail in Phifadelphia®, 102 U. Pa. L. Rev. 1031, 1332 {1954).
The New York study revealed that over half the accused
failed to furnish beil when set at the $2,500 level. At £500,
285 failed to make bail At $1,000, 38% failed to make bail.
A Study of the Administration of Bail in New York City”,
106 1. Pa. L. Rev. 693, 707 (1958). Both studies were under-
taken by students zt the Uriversity of Pennsylvania Law
Scheool under the supervision of Professor Caleb Foote.

Note the figures relating to federal defendznis collected in
“Compelling Appearance in Court: Administration of Bail in
Philadelphia®, 102 ¥, Pa. L. Rev. 1031, 1833 {1954).

Table 111 in Appendix I reveals the following percentages
of accused persons required to furnish financial security who
failed to make bail in the four districts surveyed: 58, 83, 43,
23. For statisties relating to English experience, see Report
of the Interdepart. Comin. on the Business of the Criminal
Courts {February, 1861} p. 3 ef seq.

Cf. Korean Code of Criminal Procedure {1954) ch. IX, art.
92(21, as translated in U, ¥. Yearbook of Human Rights 184,
185 {1954} : . .. the court shall net fix bail money beyond
the financial ability of the aceused.” And note the comment
of Mr. Justice Douglas in Bandy v. United States, 81 3. Ct.
197, 198 (1960} : “To continue to demand 2 substantial bond
which the defendant is unable to secure raises considerable
problems for the equal administration of the law. We have
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held that an indigent defendant is denied equal protection of
the law if he is denied ar appeal on egual ferms with other
defendants, solely beeause of his indigence. Grifiin v. Illinois,
851 TS 12.. ... Can an indigent be dented freedom where
a wealthy man wounld not, because he dees not happen to
have encugh property to pledge for bis freedom?™

CF. “Bzail: Ar Ancient Practice Reexamined”, 70 ¥Yale L.
Jour. 966, 971 {1981} : “Today, however, 2 defendant whoe
has sufficient eoliateral to meet his bondsman’s requirements,
or to pest his own bend, is likely to have other liguid assets
In excess of any amount he may forfett, enabling him, in effect,
tc “buy’ his freedom. Thus, the bail system neither aceom-
modates the presumption of innocence, nor provides an ef-
fective deterrent against flight.” An evalnation of these
conchisions, however, reouires that consideration be given
the supervision exerted over the released defendant by the
bail bondsman. See 18 USC § 3142,

A elassic discussion of ibe problems, still generally descrip-
tive of present conditisns, is Bates, Prisons a2nd Beyond
(19381,

“When a peor man is arrested, he goes willy-nilly to the same
imstitution, eats the same food, and soffers the zzme hard-
ships ag he who has been convieted. The weilfo-do, the rich,
and tke influential, on the other hand, find it reguires only
money fo stay oui of jail 2t least until the accused has had
his day in court.” Address by Henerable James V. Bennett,
Director of the United States Burean of Prisens, February
24,1939,

Foote, “Forward: Comment on the New York Bail Study”,
1068-T. Pa. L. Rev. 635, 639 (1958).

Letter to the Chairman of the Committee by Honorable James
V. Bennett, dated October 10, 1961.

Cf. 18 USC § 3568 (Effective dzts of sentence).

Ses Appendix I, Tables XII-AXILD,

We have been informed that concerns of this sort have re-
cently been expressed in New York City.

The Administration of Bail in the Southern District of New
York {Vera Founrdation, 1961} p. 22,

The various studies of bail administration, heretofore cited,
Inciude discussion of the effects of pre-trial detention on the
rightz and interests of the accused. Many of these ohser-
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vations are consistent with these presented by the Committes
in this and following paragraphs. Reference is made generally
to the maferiais eited in notes 9, 11, 14, and 32, supra.

Variows other effects of pre-frial detention have been sug-
gesied. See, eg., Ares and Storz, “Bail and the Indigent
Aceused”, 8 Crime and Delin. 12, 15 (1962) : “The defendant
enters court in the company of a guard, 2 fact not lest on
jurors.™

See, e.g., “Introduction: The Comparstive Study of Condi-
ticnzl Belease™, 108 U, Pa. L. Rev. 290 ¢f seq. {1360},

Rule 4({a}.
Rule 9(a}.
See, e.g., Beelev, The Bail System in Chicago {1327} 16 ef seq.

District of Delawsre, Distriet of Golnmbia (information re-
lates omly to defendants charged with felonies under the
United Staies Code), Middle District of Georgia, and the
Eastern Distries of Washington.

Thus, the TUnited States Attorney for the Canal Zone writes
that . . . so far as the personnel of this office can recall, no
erimeinal defendants have been released pending trial on their
own recognizance. The reason for nof releasing any defend-
ants on their own recognizance is the fact that most of the
defendants reside bevond the jurisdiction of the court in the
Bepublic of Parama.” The Committee is also informed thaf In
some distriets the U.S. Attorners favor the posting of nomi-
nal secority as zn alternative io r.o.r. “In Hawalii, for example
21.00 bail is reguired in lien of r.o.r.” Leiter to the Chairman
by Mr. John Dufner, Execotive Assistant to the Deputy At
torney Generzl, dzted December 4, 1962,

One example of these variations is provided by comparing
r.o.r. cases for the three-yvear period in the Eastern District
of Pennsylvania {42) with thoze in the Northera District
of Dinois {471}, the Bastern District of New York (547),
and the Eastern Disirict of Virginia {221). Note also that in
the vear 1960 the Eastern District ¢f Washington reported no
r.o.r. cases, whereas the Western District of Washington re-
ported 32,

The Preliminary Draft of Proposed Amendments to Bules of
Criminal Procedure for the United States Distriet Couris
{December, 1962}, provides: “Rule 46. Bali. (c) Amount.
If the defendant is admitted to bail, the terms thereof shall
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be such as in the judgment of the commissioner or court or
judge or justiee wilt insure the presence of the defendant,
having regard to the nature and eircomstances of the offense
charged, the weight of the evidence against him, the finaneial
ability of the defendant fo give bail, the character of the de-
fendant, and fhe policy agoinst urnecessory defention of de-
Fendents pending trial”

In some districts provision for performance of these duties
by legal-aid assoeiations or other interested groups might be
made on a2 temporary bacgis. Some districis might also find it
appropriate to inelude seme provision in their plan of repre-
sentation required to be established under fthe terms of the
proposed legislation set out in Appendix I7.

68 Stat, 747, 13 USC § 3146 {1954).

“Kach person admitied to bail shall have called to his atten-
tion the penalties imposed by law for wilfal failure fo appear
in accordance with the terms of the bond.”™ Rule 46{d}, Pre-
Hminzry Draft of Proposed Amendments to roles of Criminal
Procedure for the United Staies Distriet Courts {December,
19623 . 34

As in cases of “station adjustments’” teade by the police in
some loczlitles in dezling with juvenile offenders not broaght
before the juvenile courts for disposition.

1F

.. . or may authorize the release of the defendant without
security upen sueh ecnditions as may be prescribed to insure
his appearance.” Rule 46{d}, Preliminary Draft of Proposed
Amendments to Rules of Criminal Precedure for the United
States District Conrts {December, 19627 p. 34.

Of. 18 USC § 5035 (19483,

.. may authorize the acceptance of cash or bonds or notes
of the United States in an amount equal to or less than the
face amount of the bond . . 7" Rule 46 {d}, Preliminary Drafe
of Proposed Amendments to Bules of Criminal Procedure
for the United States Distriet Courts {December, 1962) p. 34.

Section 46-7 provides: “{a) The person for whorn bail has
bheen set shall execate the bail bond and deposit with the clerk
of the court before which the proceeding is perding 2 sum of
money equal to ten per cent of the bail. {b} Upon depositing
this sum the person shall be released frem costody subject to
the conditions of the bail bend . . . . {f) When the conditions
of the bail bend have been performed and the accused has
been discharged from all obligations in the cause the clerk

- BR

f;‘ the murt. shall retern to the accused ninety per cemt of
; e sum which had been deposited and shall retzin as hail
ond costs ten per eent of the amount deposited,” Tentative

Final Draft of the Pro Nt .
I posed Diingis Cod rimi
cedure 1963 (1962) p. 44 § Code of Criminal Pro-
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Chapter IV
ACCESS T{ APPELLATE REYIEW

Although the criminal appeal is a device of comparatively
recent origins, it has become an important and integral part of
the adminisiration of criminal justice in the United States. In
the modern peried few would denv that the exercise of appellate
power in the eriminal area has eontribuied to the uniform ad-
ministration of justice and has served as an Important proiection
zgainst mistake and abuse iz proceedings leading to the convie-
tion of persoms charged with crimes. Recent developments in
constitutional docirine and the increasing attention to problems
of fairness and efficiency in judieial adminisiradien made i in-
evitzble that the position of the financially disadvantaged defen-
dant in the appellate process should beeomse the subject of active
concern. Providing suck persons access to appellate review in the
federal couris has presented problems both of policy and imple-
mentation. The Commitiee is of the view that one hasic ebjective
of a system of eriminal appeals Is no different from that of other
sreas of eriminal-law administration: namely, the esiablishment
of procedures adeguate to protect the legitimate interests of the
acensed irrespective of his finaneial status. We believe that thiz
ohjective has not yet been achieved in the federal appellate pro-
cess and $hat the present system iz deflcient hoth with reference
to the proper assertion of defendant’s rights and to the efficient
administration of jusiice.

1. The Right to Appeal in Federal Censtiteiional Law.

In relation to the whele history of Anglo-American Legal
development the criminal appeal may be regarded as zlmost a
modern innovation. It iz sometimes forgotien that if was nok
antil 1879 that the Circuit Courts in the federal system were
apthorized to issue writs of error in criminal cases—and even
then on a discretionary basis.! In England, not until enactment
of the Criminal Appesl Act, 1907, was appellate review of crimi-
nal convictions placed on a modern and satisfactory fooking2
Since the eriminal zppeal 1s 2 comparatively recent device, the
problems of formulaiing and applving consiitutional principies
of fair procedure have proved to be somewnat different from
those involving the eriminal trial and procesdings leading to trial.
Therse is, for example, no similar hody of commen-law experience
and precedent to guide application of constitutional standards:
o fhe criminal appeal. Although recent years have seen imporiznt
developments of constitutional doetrine relating to the appeliats
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?mcess in both siate and federal courts, these problems have less
Lfeiuznizy .engage?. the atiention of the Supreme Court of tI‘Ie
_1n1ue ,:.i:‘ates, and a full statement of the constitntional eriteria
(13:{.] j,weti to be exp»ressed. The same factors that have delaved guﬁ
o ;:;;ilgi&?; tl}i‘e}sl'i;ar?h!ems in the courts have opervateci on
oEsative b . H i—z ma.'}' he de%non‘strate{i by the remarkabis
: 1at, as recently as 1959, convicted aliens were denied access
o the forma pauperis appeal in the federal courts.® -
Re»-e_rtheleas, the eriminal appeal has become one of th
charac‘ter_zsﬁe features of American sysiems of eriminal jusi Y
Inall Jurr.fﬁf}etions i is reengnized as ap integral and indiip;;f::
ble part of the criminal process. The imporiance of the: a neara
& source of protection to the interesis of the accused may l;; dernS
f}];l:ti:ﬂ;&ﬂ I_]E.a T:_a-rwt}-' of ?aJs Th:._zs, according to statistics of
A m_an}btram-e Office of the United States Courts, in 2 five
year period a:pproximately Tweniy per cent of the c:else:s rezchin ,
the‘ Courts of Appeals in the federa] system resulied in rever“‘k%-
of judgments of the lower eouris.t Even higher percerta e? E;'
rever;a.] occur in some state sysiems of eriminal éustic:f:g5 :I‘?G’r
practies] purpeses, appellate yeview in the United étates ;:e rz.
,?.ents an _ex.tension of rights o fair hearing aceorded the acm?sed_
in t?le crimina] process. This heing irue, ready access tc; appellat
review b} convicted defendants of ‘a'haﬁexret* f_mancit'il statﬁgs muzi
nece'ss_aiflgy._constitute an eszential objeckive of criminal justi
adminisiration. TR
Th.? rights of access to the appellate process have received
e_mphatlc_ recogrition from the éupreme ‘Court of the T ‘:ced
States, ‘?ithqugh the Court observed in an early case that azl 2l
late review “was not and is not now a necessa;}' efement of ? .
Pracess'of Iaw,” % it has also recognized that “where . an apnﬂei?
; ; A . - - =1
;‘; p::;;lrdgg, as . :.1-: pfriﬁeedlngs in f‘he appellate fribunal are to
o oy b tie‘sfa the process of law under which he is held
o otod hE, the 3 te. e G Cepﬁjstent with the latter view,
e r 3 13_1ten ened io correct shuses of pewer at the appel-
ate level® and to invalidate obstructions to appellate review Ei:lm
peding the access of particular groups of convicied eﬁ:enders.ﬂ .
_ Bw farrt.he most fmportant stztemment of eonstitntionsl prin-
c1p¥e inw Evg}g the appellate process yet made appears in_ thepca;e
Griffin v. Ilineis.® Although the decision involves an interpreta-

tion of the Fourteenth Amendment, and hence is directly appli-

czble 1o state proceedings, it may be assumed that the basie

?heo.r}* ‘expres‘sed is no less relevant io the admimistration of
Justice in the federal courts. In Grifiin the Supreme Court invali-
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dated state procedures which had the practical effect of barring
from appellate review defendants possessing insufficient re-
sourees f0 pay the costs of siencgraphic transcripts of the trial
proceedings. The opinion announcing the judgment of the conrt
asseris that “[i]here is no meaningful distinetion bhetween a rule
which wonld deny the poor the right to defend themselves in a
iriz] eourt and ome which effectively denies the poor adequaie
appellate review azecorded to alt who have money enough to pay
the costs in advarce.”! The principles of equal protection and
due process reguire that “Tdlestitute defendants . . . be afforded
zs zdequate appellate review as defendants who have money
encugh to buy transcripis.’”*? The Grifin casze left open certain
questicns relating to the kinds of procedures that may be deemed
to sailsfy the constitutional minima; znd not ali of these gues
tions have been resolved sinee that time.?® Nevertheless, the
Griffin case provides the basic principie from which anslysis and
evaluation of any svstem of forme peiperis appeals must proceed.

2. The Forma Pauperis Appeci in Current Federal Law and
Practice.

Az recently observed by the Supreme Court of the United
States, “{p]lresent federal law has made an appeal from a Dis-
triet Court’s jndgment of conviction in a eriminal caze what is,
in effect, a matter of right. ™ Thes, the United States Code pro-
vides that “The courts of appeals shall have jurisdiction frem all
final decisions of the distriet courts . . ., except where & direct
revigw may be had in the Supreme Court.”'* Assertion of the
right to appeal, of course, necessitates compliance with jurisdie-
tional and procedural requirements. A notice of appeal must be
filed within ten days after entry of judgment;®® and this regaire-
men cannok be walved.® Thereafter the record of appeal must he
filed and the appeal docketed in the appellaie court within the
pericd specifisd by the Federal Rules, and the docketing fees.
paid.i®

-The convicted defendant whe is unable to pay the fees or i
meet the costs of preparing the record must take further step
however, to perfect his appeal. The Forme pouperis procsdures
deseribed in detail in later sections of this chapter, may at this
point be briefly summarized as follows: Afier filing notice &
appeal defendant is required to apply to the distriel comrt fo
leave to appeal in ferma poaperiz. The application, in affidavi
form, contains “the defendani’s representations of poverty,
siztement of the caze, and his belief that ke iz eniifled to
dress.”?? In acting on the application, the district court is referrg
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to the statutory standard, which provides that an “appeal may
net be taken in forme pouperis if the court eertifies in writin;g
that it Is not tzken in good faith.”* In the event that the district
court determines that the appeal is not in “good faith™ and de-
nies the application, defendant is entitled to apply to the court
of appezls for similar relief. If on the face of the’papers ftappears
that defendant’s case presents issues for review “not clearly
frivolous™*! the court of appeals is reguired to grant leave, ap-
point counsel, and proceed to 2 consideration of the case on its
merits. I, however, the papers presented de not provide a suffi-
cient basis for the eourt to act on defendant’s application, recent
decisions of the Supreme Court require the court of appeals to
appeint counsel and to supply a record of the trial sufficient to
test the disirict conrd’s determinaiion of “bad faith™.*® If there-
after sufficient grounds are made to appear, defendant's applica-
Tiﬁn must be gravted and the case adjudicated on its me1:its, a3
In eases of prepzid appeals.

The elaborate proeedures surrounding ascess of Bnancially
disadvantaged defendants to appeliate review in the federal
courts are o be justified, if at all, as devices to “screen out”
Irivolous appeals and thereby effect economies of effort and mon-
ey and contribute to the efficiency of the system of justice, It is
wholly apparent that the finaneially disadvantaged defendant is
subjected to requirements not demanded of persons possessing
resourees adequate to pay the eosts of appeals. In the view of the
Commities, howsever, the eentral point of concern iz not the fact
per se that present federal praetice defines a class of convieted
defendants in terms of financial eapacity. Eguality of treatment
does not neeessarily import identity of treatment, so fong as the
classification is reasonzbly caleulated to secure legitimate objec-
tives and does not place in peril other vitai interests and values.

The effort to “sereen out” frivolous forma Dawperis appeals,
ipitiaily at the trial-court level and later in the courts of ai}iaeals.
is based on the assumption that granting leave to appeal 4n forma
pauperis without such screening would engender substantial
nambers of frivelous appeals. It is assumed that, in consequence,
the government would be subjected to large and unjustified ex-
pense in providing transcripts and in waiving fees ordinarily
required of ltigants, that appellate dockets would be unjuostisi-
ably burdened resulting in losses ir the guality of Judicial perfor-
mance &t the appellate levels, and that uneonscionable burdens
wonld be piaced on public officials required to resist such appeals
in the couris and on attornevs appointed to represeni appellants.
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The firsi and most imporiant guestion that must be con.
fronted in any appraizal of present federal praetiees and the
considerations advanced to justify them iz whether, despife re-
cent aiteniion and concern manifested by the Sapreme Court of
the Urited States, current procedures tend fo discourage the
assertion of meriterions grounds for reverszal by convicted defen-
dants in the federz]l eouris. We believe there shounld be gene:rzlﬂ
azgreement with the proposition that, if such a fendency exists
in any significant degree, the sitvation must be rectified deapiie
the expense and effort that wmey thereby be vequired. This pro-
pasiti{fn seems clearty valid under any circumsianees, hut, as
‘suggesteci by the Supreme Court in the recent Coppedge case®
it possesses particular foree se long 23 a svsiem of adeqa‘ate rep-
resentation coniinges not to be avzilable to the financially de-
prived acewsed in the trial of erimins? eases in the district courts.
A seeond question that may fairly be asked is whether the pro-
eedures as presently defined are neot largely self-defeating and
impose upon the system losses in iime, money, and eifori equal
or comparable to losses that might b associzted with a sysi:,em
eliminating preliminary screening as 2 condition io appeal. Third,
it may be iﬁqaired whether, in addition to the pessibility that
mresent procedures may Inkibit access to the appellate eouris by
Enersrms ‘possessing meritorious grounds for review, they are
attended by other serisus disadvantages, such as the delay of
justice. Insofar as these guestions are answerable, they appear
clearly pertinent io the appraisal of the present procedures and
to any recornmendations for aiteration of the federal laws.

a. Numbers and Chorecier of Federal Forma Pauperis Ap-
pels,

Appraisal of federal practices invelving the forma ;uaqu-peﬁs
zppeal is impeded by the absenece of reliable staiisfical informa-
tiom. The Committee i3 aware of no national statisties indieating
the number of applicafions for leave to appeal in forma poupers
in the disirict eourts and in the courts of appeals, the actions

taken on such applications, or the disposition of such appeals

when cases are decided on the merits following the pranting of
leave to appezl. We believe that the rontine eollection of such data
on & nationzl basis would contribute importantly fo sound audit-
ing of the performance of the federal svstem.

It should he nofed, in the first instance, that the totals of all
criminal appeals, whether prepaid or fu forme paxperis, are com-
varatively amall. Thos, according to Reports of the Director of
the Administrative Office of the United States Courts, the total
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of eriminal appeals terminated each year in the peried 1958-82,
ranged from 580 to 633.%% In each ¥ear g substaniial fraection
of the appeals were disposed of without hearing or submission,
the numbers ranging from 129 {o 10025 Some impression of the
order of magnitude of these figures ean ha gained when it is
noted that in 1960, of the 2,713 cases terminzted in the courts of
appeals, 580 were ¢riminal eases.?s

The factors affecting the fora! number of criminal appeals
in the fedeval eourts can be identified with reasonable accuraey.
The character of federal criminal Jurisdiction and the quality of
federal law-enforcement activity and prosecution practice tend
to result in a high percentage of cases ferminated in the district
courts on pleas of guilty. Thus in the fisea] year 1960, some 91%
of defendants cenvicted in the federal distriet courts were con-
victed on pleas of guilty or nolo confendere.®’ It would appear to
Follow that a larger number of criminal appeals would be taken
in the Distriet of Columbiz, where, unlike most other federal
districts, the criminal dockets include many ¢rimes of ths com-
mondaw variety, such as thoss ordinarily prosecuted in state
courts. Inguity supports this inference, for in recent yvears ap-
proximately 205 of the total criminal cases terminated in =10
courts of appeals were decided in the District of (Columbia s
Even in that jurisdiction, however, the absolute numbers are
comparatively modest. A study condueted by Jud ge Bazelon, eited
by the Supreme Couri in the Coppedge case,® indicates that the
Court of Appeals for the Distriet of Columbia heard 86 eriminal
appeals in one 15-month period. A more recent study, conducted
by the clerk of the same cowmt, found that in fiseal 1941, the
court disposed of 84 eriminal appeals, including seven dismissed
for want of prosecution.s®

The numbers of appeals #n forma pouperis or the numbers
of applieations for leave to appezl and their dispositions cannot
be defermined with accuracy. Data collected by the Committee
and other interested observers indicate that the tofals are not
large. The Commiitee’s studies veveal that in a two-yezr period,
19 applications for leave to appeal in forme rauperis were made
in the San Francisco Division of the Northern Distriet of Cali-
fornia. Ten applications were granied.®! Answers to a question-
naire addressed o the Chief Judge or one of the Cireuit Judges
of each of the courts of appeals indicate that, ameong the circuit
apswering, the courts of appeals in the fiscal vear 1960 granted
leave to appeal #n forma pauperds in from 6 to 37 cases and denied
leave in from 5 to 22 cases.®? Tt should he noted, as remarked by
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the Sygpreme Court, that such evidence as exists indicates that
cases coming to the courts of appeals in jorma pauperis arve not
distingvished by a kzck of substance in the issues presenied.®
In his concurring statement in Jones v, Linifed States, Judge
Bazelon reported: “Frem September 1, 1957, through Febroary
28, 1959, we decided 24 appeals in which we had granted leave
to appeal in forma pauperis although the Distriet Court had
previousiy denied leave or the ground that the appeal lacked
merit. We reversed the convictions &n 11 of these 24 eazes. In 6 of
the other cases the convietions were affirmed by split deeisions.
Thus in 17 of the 24 cases at least one judee of this court thonghi
the conviction should be reversed. In ail 17 of these cases, the
Government had epposed the petitfons for leave to appeal in for-
ma pauperis.”3*

Available evidence appears to indieate that, except perhaps
ir: the Distriet of Columbia, eriminalappealsimposeonly moderate
burdens on the dockeis of the federal courts and that, of the
eriminal appeals docketed, comparatively few are aken in formo
pomperis. Various implications may be derived from these facts.
First, some have concluded that, even allowing for a considerable
increase in the number of formo pawperis appeals that might
follow elimination of the “screening” procedures, the resuliing
burdens of expense and court time are not likely to be overwhelm-
ing but, on the contrary, are likely to be considerably less than iz
sometimes assumed. This matter is given more carefnl atiention
in later sections of this chapier.

Second, the comparatively small number of applications for
leave to appeal in forme pewperis strongly suggests that in a
substantial, but indeterminate, number of cases the system has
operated improperly to obsiruct access to federal appellate re-
view of persons unable to pay the costs of appeals. Observations
of the Committee tenad £o support this implication. Thus, we have
found that under generally prevailing practices counsel assigned
to represent the accused at irial dees not erdinarily eonsider it
part of his obligation to advise his client respecting the latier's
right to appeal or to represent him in the procedures established
to provide leave to appeal. It appears highly likely that in a

significant number of cases the accused loses his right to appeal
Lecause of ignoranee of the jurizdictional requirement that a :

notice of zppeal be filed within ten days afier entry of judg-
ment.’* Moreaver, the Supreme Court has noted thai in those
cases in which a timely notice to appesl iz filed, the application
for leave to appeal #n forma pauper:s is ordinarily prepared by
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the zceoused without professional advice or assistance3®® Inter-
views with lawyers of experience as assigned counsel in the fed-
eral courts reveal sther praciical inhibitions. Very few of such
lawyers had, in fact, carried an assigned case from the distriet
court to the court of appeals. One of the diffieuliies pointed
to is the failure of the system to provide for all out-of-pocket
expenses of appeal. Thus, an order dispensing with the recessity
of printed beliefs does not relieve counsel of obligation o pro-
vide typewritten briefs; and the typing expenses prove Lol
insignificart to many voung practitioners. Finally, the Committes
bekieves that the considerable delays that attend the process of
establishing even leave to zppeal in forma pouperis operate to
discourage resort io the appellate process and that the result is
sometimes to diseoursge the assertion of meritorious grounds
for reverzal in the appellate courts.

L. The Oriterion of “Good Foiik".

The oniy standard provided by the federal siatufe to guide

he district courts and the couris of appeals in performing the
#“soreening” function is that supplied by Section 1815 (a}, Title
28, of the United States Code: “An appeal may not be teken in
forma pauperis if the trial eourt certifies in wriling that It is
net tzken in good faith.” The coneept of “good faith” in this con-
text is not self-defining ; and the interpretation of the statute has
proved fo be a eontinuing souree of difficulty.

It is apparent that at least until the recent series of cases
in the Supreme Court was decided, the statutory language was
widely understood as conferring on the lower federal courts
autheority to deny leave to appeal whenever the izsues presented
were thought not to afford a substantial possibility of reversal
in the appellate court. Even within the limits of this understand-
ing, widely éiffering standards were, in fact, applied.®* Recent de-
eisfons of the Supreme Court have emphasized, however, that 2
“had faith” finding can be justified only when the issues presented
for review may be deemed “frivolous”. Thus in Eilis ». Tnited
States, the Court said: “Unless the issues raised are so frivo-
ious that the appeal would be dismissed in the case of 2 nonindi-
gent litigant, Fed. Rules Crim. Proe. 38 (a), the request of an in-
digent for leave to appeal in forma powperis must be allowed. s®
The elaborate opinion of the Court in Coppedge v. Urnited States,
decided in 1962, (1) maakes clear that the standard of “good
£aith” is an objective, rather than a subjective, test, {2} strongly
reaffirms the Eilis interpretation of the standard of “orood faith”,
and (3) forcefully places the burden of demonstration on the
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party zsserting the frivolity of the issues presented, not on the
convieted defendant seeking review3® In connection with the
last point, the Court said:

“The peint of equating the test for allowing a pauper’s

appeal to the test for dismissing paid cases, is to assure

equality of consideration for all litiganis. The equation

ts intended to place the burdens of proof and perzuaszion

in all eases on the same party—in these cases, on the

Government. Since our statutes and rules make an ap-

peal in a criminal case a matier of right, the hurden of

showing that that right has been abused through the

prosecution of frivolous Htigation should, at all times,

be en the party making the suggestion of frivelity. It is

not the burden of the petitioner to show that his appeal

has merit, in the sensze that he iz bound, or even likely,

to prevail nliimately. He is to be heard, as is any appel-

lant i & eriminal case, if he malkes a rational arpument

on the law or facks ™™
It iz impertant to note that the Court's view of the criter%a
governing censideration of applications for leave to appeal in
Fforme pawperis, involves more than an interprefation of the
statutory language and reflects its understanding of what the
appicable constitutional principles require.s!

The effectz of the Coppedge opinion on federal praetice
are net vet entirely clear. Untl that decision was announeced,
considerable resistance t¢ the Court’s direetion in this area was
manitesied both in the lowser federal courts and in the aetion qf
many federal prosecuting ofiicials. As to the latier, there is evi-
demnce that some federal proseeutors routinely resisted the grant-
ing of applicaiions for leave o appeal, abmost without regard to
the substantial charaeter of the issues being advanced for re-
view *? It seems apparent to the Committes that if 2 “screening”
system is to be retained in the federal courts, the only way thﬁt
system can be made to approasch complanee with the Eﬂﬂ?t-l:
tutional principles expressed in Griffie v. Illinodis is thf-{:ugh‘ Tuit
and ungradging acceptance of the Court’s interpretation of the
“good faith” criterion. We believe, further, that it is part {{f 1:_he
obligations ef federal prosecuting versonnel to aveid indiserimin-
ate opposition o applications for leave to appeal Accordingly,
the Commities recommends thot the Department of Justice com-
‘muniecte to the Unifed Sintes Atlorseys fhaf, so long as the

“sereening” procedures are part of federal law, if is the poliey :
of the Depariment thel opposition fo applications for leave to :

appeal i forme pouperis f¢ to be wmade only in those coses in
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which the applicniion clearly presents “frivolous” issues in the
sense fz which thet term has Been defined by the Supreme Court
of the United Stgtes; ard Further, #n cases in which leave fo
arpeal in formo pauperis has been granted, it is the poliey of the
Department not io file motions o dismiss the appeal as frivolous,
ercepi when that action is clearly and ndisputably fustifed.

Tke Committee is persuaded, however, that the Coppedge de-
cigion, even if fully irnplemented in the lower federal courts, does
not represent an adeguate solution of the problems of forma P~
peris appeals. Cases arising sinee Coppedge demonstrate that im-
portant guestions remain unresglved. 3 Moreover, we believe that
the eriterion of “zoed faith” announced in recent cases casts
serious doubt on the utility of the effort to identify and “seresn
out” frivelous appeals befere consideration of their merits is
reached in the courts of appeals. The Coppedge principle equates
the notion of the “frivolons” appeal in the forma pauperis pro-
cedure to the standards of irivolity applied by the eourfs of
appeals under Rule 3%(a), when dismissing as frivolous appesals
reaching those courts in ordinary course. In the past, however,
this power of dismissal has been used very infrequently by the
courts of appeals.®t A liters] application of the Coppedge rule,
therefors, shouwld significantly reduce the ocecasions in which
applications for leave to appeal are denied. It seems apparent
that sueh justification &s can be offered for the elaborate and
time-consuming “sereening” procedures must rest principally on
the assumption that the dockets of the eourts of appeals are being
protected from substantial burdens. If, however, the power to
deny leave fo appeal in formo peuperis is to be exercised as
sparingly and according to the zame criteriza as the power of
dismissal in ordinary appeals, the gains realized from the ela-
barate “screening” apparatus would seem minimal and wholly
inadequate to compensate for its many substantial dizsadvan-
fages 5

e. Burdens and Deloys of the Sereening Process

Since the justification of the “screening” procedures pre-
sently employed in the federal courts must rest upor their sup-
posad economies of money and efort, it becomes pertinent to
examine In some detail the practical operation of the system. The
Comimittee believes that the alieged economiss are largely illu-
sory and that the screenizng procedures produce other conse-
quences imperiling the equity and efficiency of the administration
of federal justice in the appellate area.
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As has already been noted, the eonvieted defendg.nt _must
file a notice of appeal within ten days afier the ez_ltry of the :}udg—
ment, if the right to appeal is to be praserved. Since an 3;31-;11:9&
counsel under present practices often does not coneeive 1f: to ba
part of his ¢bligations fo adivse the d_efe.nda_nt c_rf his r;g?:n.; :tu
appeal or ic assist in perfecting thai right, and since many zs-i
triet courts de not routinely advise the def}endanp of his ap;}eaf
rights, some financially dizzdvantaged de;endantas, _?:ueca'useb{;f
their ignorance of the jurisdictional requlrements{ irrevocably
lose their righis to appeal. The defendant who is unfab_-le to
pay the costs of a trial transcript or t0 DAy CcOourt crastr} hlE- Fe-
quired to apply for leave to appeal in form.a ?}aupfﬂs. _ e ap;
plication, which is i affidavit form, contains a.legatmnz ot
finaneial incapacity and the reasoms ?:eiied o by defe:;yan
to obtain redress in the appellate couris. Because norma;lj-, ni:n
provigion is made for counsel 5t this sizge of the garcr.{:eegln;gb,
the application is often inexpertly ?reparid z_and conceive £ ;::-
guently resuliing in injory to the defendax_aa 5 1nterests_anc[to t‘:e
sound'adminis‘tratiﬂn of jusiiee.’® The issue Eres‘imted G_ﬂ;f
district judge is whether the appeal is taken in gou_d faith”,
which, as interpreted by the Supreme Ccurf:, requires a Jgég;nﬁt
whether the gquestions presented are “piall:ﬁ]f frivolous . i3 d e

trial judge finds the appez] to be in g?ﬂd faith, ceunSftistuert .-;
narily appointed, 2 transeript prepared, a‘nd the appea ' ?Eii 4
in the court of appeals. In the event the }uﬂge dls:al?m%s. he 112111;'--
plication, he is under obligation to cem?y in er‘tl‘ﬁg’ that ; =
sppeal is not taken in good faith.*™ He is not, hm-.e?er,fui] }E
obligation to prepare a memorandum stat.n"lg Fhe reasons 1ox _ ; :
conelugions. The Committes is aware that at least Ione c1:rc,1-
requires & written statement of reasons whenever the ﬁlf;:'lﬁ
judge gives a “‘bad faith” certification,’s and tlie same :ﬁl‘a -'};;
is Tollowed by some disirict judges thrcﬁlghou’t ihe couniry.
Committee believes that so Jong as the screening procedures an
retained, the memorandum requirement should be ma#e g_eneral
We believe that such a requirement would make co?tnhutv_:ms e
aareful consideration of these decisions in the distns:t-cour-ts 2%
would provide a sounder basis for subsequent decisions in th
eourts of appeals. .
Procednres relating to leave to appesl do not enc W th
diztrict courts. A defendant denied leave belew may renew‘
application in the court of appeals. In recent years s_p‘::nstam
numbers of such applications have been granted dexspz:e t:r}e
servation of the Supreme Court that Hpelght”# or
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weight”# shoald be given to the district eourt’s certification. If
the papers presented to the appellate court establish defendant’s
right to appeal in forma pauperis. the application should be
granted. Oftern, however, the situation is one in which the papers
submitted by the defendant pro se are not adequate to permit the
eourt of appeals to come 0 a deeision. At least since the decision
of Joknrson v. United Sfafess! in 1957, it has been clear that the
court is under chligation to appoint counsel in defendant’s behalf
and that counsel must be permitted to advance reasons why leave
to appeal should be granted. Counsel appointed in such a case
receives no compensation for his services and is often confronted
by diffieult and timeconsuming obligations.’* Since the lawver
appointied in the court of appeals is not Jikely to have participated
in the frial of the case, he will ordinarily lack personz] know-
ledge of the occurances at trizl. He must, therefore, seek fo Pro-
vide some basis to determine whether defemdant’s peinis are
frivolons or pessess substance, sueh as entering into an agreed
statement of facts with the proseentor, Tequesting the court re-
porter to read back all or portions of the shorthand notes of the
frizl, or inspecting the notes of the trizl judge if such exist and
are made availsble. “Such efforts are apt o be incredibly time-
consuming and frustrating, and sometimes may arouse in counse)

z feeling that he would be well advised to avoid feture assign-

ments of appellate in forma pawperis work. But worse thaz that,

in many instances these efforts will be wholly unsatisfactory as
a means of safeguarding the defendant’s rights. 5

Often counsel will conclude that the omly “appropriate

means”* of determining the characier of defendant’s grounds
for appeal is a trial transcript. A motion to this effect with ae-
companying memorandum musi be filed. Typically the request
will be opposed by the Government. In many cases the transeript,
even when supplied, wilj be only partial, thereby depriving de-
fendant of the possibility of reversal on the ground that the
record contains “plain error” of which the deferdant was un-
aware and of which he might have had the berpefit had he pos-
sessad means adeguate to purchase a complete transeript.’

If wpen completion of counsel’s presentation and the filing
of the Government’s response, the court grants leave to appeal
i forme peuperis, the case will thereafter be heard and disposed
of in the same manner as an ordinary appeal. In some cases a
further complication has been intreduced when the issues raised
by counsel in the eourt of appeals go substantially beyond those
presented in the district epuri when certification was refused.

6L




In this event, eases have sometimes been remarnded to the distriet
court for consideration of the new issues raised.®® Bloreover,
after expending great effort to identify and evaluate defencant’s
points, counsel may conclude they are wholly frivolous and feel
obliged to ask permission to withdraw from the case.’® When, as
is nswal, he persists in his representation and lesve fo appeal is
refused, counsel may feel under obligation to chaltenge the ruling
by a petition for certiorari in the Supreme Court of the Tnited
States 55 AJ] of these efforis, it should be nofed, are expended on
procedures that do not invoive consideration of the appeals on
thelr merits.

Tt will be observed, first, that the existing proeedures are
enormously expensive in time and effort. The efforts of assigmed
counsel to search oet, in the zhsence of an adequate tranzcript
of the trial,>® a sufficlent hasis for granting leave io appeal is
wasteful not only of the lawyer’s time, but that of the officizls
whom he must eontact and interview for this purpese. Every
application for leave to appeal involves the potential of at least
two judicial proceedings, one in the district couri and one in the
court of appeal, even when a further hearing on ihe meriis i3
never reached. In some sifuations, however, many mere than two
proceedings occur, some leading to full-scale opinions—again,
without the merits of the appeal being reached. Parhaps the most
oppressive burdens of time and effort fali on assigned eounsel. In
ihe District of Cojumbia alone, 108 appointments ¢f counsel were
made in these cases in 18589 and mmany other appeiniments
have been made in other eireuits.®! It is not far from the truth 1o
say that the federal system seeks to avoid the expenses of supply-
ing iranseripts to all finaneially disadvaniaged defendants de-
siring to appeal by shifting the burdens to tzwyers required to
serve without compensation or reimbursement of expenses. Nor
can the svstem be defended as an effective device o nrotect the
legitimate interests of convicied defendants. As pointed oul
above, the system operates af various peints to provide the defen-
dant required to invoke the forma powperis procedures with less
than equal opportunities to invoke full appellate review.

Second, the delays zssociated with the “sereening” proced
ures are of sueh character az freguently to amount to justic
denied. The Coppedge case itself is illustrative. Although th
accused wes indieted in June, 1958, it was not until December,
1962, that a petition for certisrari was filed in the Unifed States
Supreme Court to review on the merits the eourt of appeal
affirmanee of his convietion. Other recent cases have CONSUMEE
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from two to six and one-half vears between indictment and ulti-
mate disposition.? The recent case of William H. Kemp, arising
i‘n the District of Columbia, flustrates the cﬁmplexitw:' of the
__rm*rrf.a peuperis procedures, the attendant delays, and t‘!;e resuli-
ing injuries to the aceused. The procedural history of the ease
follows:

1960 December 13 Joint indictment with one Gray for the
crime of housebreaking, petty larceney,
znd vnauthorized pse of vehicle. Crim.

No. 1033-60.

December 16 Eemp pleaded not guilty.

1961 Febroarvy3  Gray coovicied of all three counts;
Eemp acquitted of housebreaking and
lareeny, convicted of unauthorized use

of motor vehicle,

March 17 Judgment entered sentencing Kemp to
imprisonment for a period of one to
three years.,

March 21 Kemp's application to proceed om ap-
peal without prepayment of eosis was
denied as plainly frivelcus and not tak-

en in good faith.

April 17 Applieation to proceed on appeal with-
out prepayment of eosis filed in the
court of appeals.

May 18 Application for leave to appeal dended
by 2 panel of the couri of appeals, one
judge dissenting.

June 1 Petition for rehearing en banc filed.

June 15 Petition for rehearing en bone denied,
two Jjudges noling that they wouold
grant the petition.

JFuly 14 Petition for leave to proceed én forme
prauperts and petition for writ of cer-
tiorari filed in the Supreme Court of

the United States. Mizc. No, 311,

Motion for leave fo proceed in forma
pouperss and petifion for certiorari
granted; judpment vacated and case
remanded for consideration in Hght of
Coppedga.

1962  May 14
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July 18 Per euriam order in court of appeals
directing that petiticner be allowed to
appeal without prepayment of costs
and with transeript at government ex-
pense.

December 13 Per curiam reversal and remand with
direetions to enter & judgment N.OV.,
and discharge of appelfant.

Kemp was arrested on November 24, 1980. At the time of the
opinion ordering his release, he had been econfined well over two
years. Had he been possessed of adequate means it is likely that
there would have been no significant peried of confinement.

3 Eliminafion of “Sifting” Procedures in Ofher Jurisdictions.

The survival of the sifting procedures in the federal system
of forma pauperis appeals refleets the view that, despite the
delays, frustrations, and inequities produced, these procedures
cennot safely be abandoned. In this connection it becomes highly
relevant to observe that in many American jurisdictions the ef-
fort to eliminate “frivolous” forma pouperis appeals before con-
sideration of their merits by appeliate courts, has been abap-
doned or significantly medified, and that the dangers of excessive
experse Or unreasonable burdens en eours dockets have largely
failed to materialize. Due to the pressures of time the Committes
has been unable to collect full data on the operation of alternate
plans or to offer a complete evaluation of their operation. The
Committee believes, however, that the materials diseussed in this
section are periinent and constitute evidence of the Feasibility of
alternate approaches to the problem of forma pauperis appeals in
the federal courts.

a. {ilinots

The Dlinois system of appeliaie review in forme pAUPErts
is of particular significance, since in 1957 that state was required
te devise mew procedures to conform io the decision of the Su-
preme Court of the United States in the Griffin case.® Al the
time of Griffin, direct review of criminal convictions in TlHnois
was accomplished by writ of error. Unless a bill of exeeptions
was included in a properly eertified record, review in the appellaie
court was resiricted io the so-called common law or mandatory
record. The latter consists of such items as the indictment, record
of arraignment, pleas, verdict, and judgment. When review was
taken on the mandatory record, only ervors appearing on the Tace
of these documents could be considered. Thus, one seeking re-
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view of & eriminal eonviction on the mandatory record was fore-
closed from raising such issues as sufficilency of evidence, ertors
in Tulings on evidence, prejudicial behavior on the part of court
or counsel, errors in instructions, and the Hke: in short, mest of
the issues that provide the grist of ordinary appellate review. To
include such issuea in the record required the filing of a bill of
exceptions or report of proceedings within the statatory peried.
But for practical purposes, the filing of a bill of exceptions re-
guired the submission of a stencgraphic iranscript of the trial
proceedings; and in the pre-Griffin period, transcripts for appeal
were supplied financially incapacitated defendants only in capital
cased.

Confronted by the mandaie in Griffiin v. Illinods that “[d]es-
titute defendanis . . . be afferded as adeguate appelizie review
as defendanis who have money enongh io buy transeripis™® the
supreme court of the state adopted its Rule 65-1, which insti-
tnted entireiv new procedurss in these cases.’® Basieally, Rule
65-1 aunthorizes the convicted defendant to file with the trial
eouri a petition requesting that ke be furnished with a stene-
graphie transeript of the proceedings ai his trial The petition
is required to be verified and to state facts showing “that he was
at the time of hiz conviction and is at the time of filing the peti-
tion witheut finaneial means to pay for the franscript.”” Upon
2 finding that defendant is “without finaneizl means”, the court
is required to direct the reporier to framseribe an original and
one eopy of his notes. The prisener then filas a petition for the
issuance of & writ of error and for the appointment of eounsel
with the clerk of the state supreme court. Counsel is roufinely
appeinted in all cases except ithose in which a plea of guilty
was entered at the trial. It is estimated that approximately 680
lawyers from ook County have been appoinfed in these cases
sinee the procedures were establiished in 1956.%% In a few cases
counsel are unable to find any proper basis on which to attack
the convietions. A motion seiting forth the faets and requesfing
leave to withdraw is then filed. The eourt thereupon makes an
independent study of the facts and a decision on the motion is
made. Even If leave to withdraw is gramied, the writ of error
is not dismissed at this time; and the priscner, if he sees fit, is
permitted o file his own brief and abstraci. The number of
withdrawals by counsel, however, is small, averaging perhaps
13 or 12 in any year. Rule 65-1 alsc made provision fo review
the judgments of persons convicted before the Griffin decisicn.
Transeripts were similarly supplied to such prisoners who made
applieation before a stated cot-off date,
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The Illnois system has proved simple and expeditious; and
data relaiing to its expenses and its burdens on ceurt dockets are
jmportant to the consideration of simiiar procedures in the fed-
erz] conrts. In translating the Ilinois figures into meaningful
comparisons, several factors should be Taken into account. First,
the prisor population of Illinois is something over gne-third
that of the federai system® The number of forma puuperis
cases that might be znticipated frem the adopiion of a simdlar
system in the federal courts might, therefore, be roughly ap-
proached by multiplving the Illinois figures by a factor of three.
This, howsver, may overstate the number of federal cases,
assnming comparable experience; for it is likely that a higher
fraction of federal prisoners are convicted on pleas of iiliyss
and henee that relatively fewer submit their cases fovr appellate
review. Second, in estimating the relative burdens of providing
freer aceess to appellate review, it should be noted that in Illinois
review of aH feleny cases is provided by one coult, the Suprems
Court of Illinois, whereas in the federal system the burden is
distributed among the courts of appeals of eleven eireuits.

The number of writs of error fited under Rule €5—1 in
Il3inais are as follows :

1957 — 31
15958 — 43
14952 — 128
1964 - 125
1951 — 243

It should he observed that these figures and those fo be given,
include not only the eases of persons convicted in the current
years, but & considerable back-log of cases of persons convieted
in the vears before the Grifin decision and deprived of appellate
review under the old procedures.

The Committee lacks data on the total number of trans-
cripts ordered in Illinois sinee the new procedures were instituted.
The following figures, relating to the numbers of transeripis
prepared by ceurt reporters in the Criminal Court of Cook
County, are representative, however, since the great bulk of
these cases arise in thaf court:

1956 — 148
354 — 166
1958 — 238
1959 — Bl
1980 — 283
1861 — 288
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Total siate-wide expenditures for transeripis in these cases,
as supplied by the [llinois auditor of public zccounts, are as
follows :

1956 —  $15,263.55
1957 — 37,149.70
1938  — 62,835.00
1858  — 77,052.67
19606 — 53,244 (0
1961 — 92,000.00

The 1lliness system instituied after the decision of the Grifin
czse has achieved the major purposes of & system of forma peu-
peris appeals and has done so without imposing extraordinary
burdens of expense on the stzto or an unmeanageable casze load
on the Supreme Court of Illinois. It is true that the sysiern has
increased the eriminal business of that court®® Even here, kow-
ever, it should Le observed that the Rule 65-1 procedures may
have served to reduce resort to other state collateral remedies
zuch at the Post-Conviciion Hearing Act.™ Henee even the in-
creased investment of court time in the forme popperis review
procesdings may be partizlly compensated by otker indireet sav-
ings of fime. Most imporiant, however, is the fact that the IIl-
nois system provides a rational and eqnitable means of proteciing
the interests of tne Amancially incapacitated defendant and,
accordingly, makes important contributions fo the quality of
eriminal justice in that siate.

b. Ciher Staie Syetems.

A number of the otker states administer systems of forme
paperis appeals in which any person desiring io appeal, but
unable to pay the costs, is provided with a transeript upon k-
mitting a deciaration of finaneial status. It has not been possinle
for the Committes to conduct detailed administrative studies
of these systems. What follows is a sampling of illustrative
state statutory provisions and judicial deelsions.

In Texas, when 2 felony case is appealed and the defendant
is unable to pay for z franseript, he may make afidavit of that
fact, Upon receiving defendant’s affidavit the tvizl court is re-
quired to direct the official eour{ reporter fo make a narrative
state of facts znd gdeliver it to defendznt. In eases “where the
court is reauired to and doss appoini an attorney to represent
the defendant in a criminal zetion,” the reporter is reguired to
farnish the attorney with a franseript, if after defendant’s con-
viction, an appeal is prosecuted.’™ The statute has been inmter-
preied zs conferring no discretion on the court to withhold a
transeript when required by the financialiy ineapzacitated defend-
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ant to perfect his appeal. As remarked by the Texas Court of
Criminal Appeals: “This statute when complied with imposes
a mandatory duty upon the irial eourt to make and enter an order
requiring the ceurt reporter o prepare the franscript of evi-
dence ™

In Cajifornia even broader practices appear to prevail Re-
cent ceses indicate that any defendant appealing a feleny com-
vicilon, regardless of fingncial status, is entitled as a matter
of right to a transeript of irial proceedings at the expense of the
state. ™

The pertinent statutes of Florida provide that when notice
of appeal is filed in 2 criminal ease, the irial court shall direct
the court reporter to transeribe his motes of the proceeding. The
defendant is required fo pay the costs of the stenograhpic report
uniess he is “insolvent”, ir which event the costs zre paid by the
couniy.

The Iowa statutes direct the judge to order a franscript to
be made at county expense for any defendant who has perfected
zn appeal and who satisfies the court “that he is unabie tc pay
for & transeript of the evidence.”?® The Iowa Supreme Court has
raled that a showing of the meriis of the appeal is not necessary
on application for a transcript. In Sfate v. Herrds, the court ob-
served: “The only . . . rezson that could be given for the ruling
would be that the defendant had a £air trisl and was sndoubtediy
guilty, and, in fact, that was one of the reasons advaneed by the
state in resistance to the application. But the defendant has the
legal right to have the trial below reviewed in this court, and the
trizl conrt that eonvieted him should not be permitted to preventa
eonsideration of the appeal by an order refusing a necessary
record. 7T

The applicable Missouri statutes provide that “in eriminal
cases where an appeal is takern . . . by the defendant, ang it shall
appear o the satisfaction of the court thal the defemdant i
unzble to pay the costs of such tramseript for the purpese of

perfeciing the appeal, the court shall order the same to be fur- -

nished and the eourt reporter’s fees for making the same shall
be taxed against the state or county as may be proper. . . 77

The foregoing examples by no means constifue a complets
survey of relevant state law and practice.”™® They may serve to
demonstrate, however, that many siate systems of justice have
found it feasible to provide full appeilate review to financially dis-
advantaged defendants witheut the elaborate “screening’™ deviees
that characierize the federal procedures.
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¢. Review Procedurss in the Administrafion of Militory
Justice,

Under the Uniform Code of Military Justiee a remarkably
comprehensive system of review procedures for persons convicted
by military courts has been established. The experierce gained
by the federal government in its administration of millizry jus-
tiee should be consulied in any sericus consideration of new ap-
peals procadures in the eivil courds.

The Code and the 1951 Manual for Couris-Maeriial require
that the accused be represented by counsel in general courts
martisl and that counsel advise the defendant of his appeal
rights.’? Review of the case begins with preparation of a record
of trial. Ir general coarts martial and in speeial courts martial
that result in sentences of bad conduct diseharge, the record must
eontain & verbatim transcript. Even in cases fried by special
epurts martial in whiek no punitive discharge is imposzed, and 2
maximum confinement sentence of six menths is possible, the
accused receives a summarized record of his irial. The record is
supplied the defendant at government expense. In cases in which
the defendant has been senienced to some form of non-honorable
discharge, review by the appellate agercies proceeds automat-
ically without any zct of initiation required of the defendant, Ifhe
50 desires, the defendant wilt be represented by eowsnsel in the ap-
pellate proceedings. Official statistics indicate that in 1961, 6,027
cases were considered by the mililary boards of review.® It is
significant to note that despite the great liberzlity of the pro-
cedures, only one out of ten persens eligible to do se elecis {o seelt
ultimate review of his case by filing & petition with the Military
Court of Appeals. s Also important is the fact that the free ac-
cessibility and qusality of appellate review has reduced cellateral
attacks on sentences imposed by courts martial to an absolute
minimum. “In fact, 4 recent survey indicates that since the adop-
tion of the Code snly two attempts have been made to ootzin &
writ of error coram wobis in the military courts."*2

The Commitiee is aware that not all features of the military
systemn of appellate review cap or should be made part of the
proeedures of the eivil courts. We believe, however, that the mili-
tary experience demonstrates the essential fact that free access to
appeilate review is an indispensahle feziure of an enlightened
system of ¢riminal justice. We are persuaded that the expression
of this principle has contributed significantly to the guality of
justice administered by the military tribunals and that the mili-

102



tary experience illustrates the importance of its fuller expression
in the civil courts.

4. Proposals for ¢ Modern System of Criminal Appeals in the
Federal Courts.

a. “Adequate Representation™ in the Appelints Process,

Even cursory investigstion of the federal criminal appesls
procedures guickly reveals the importance of counsel and other
defense servires in the appellate process. It is only recently that
the Supreme Court of the United States kas given close attention
to the constitutional rights of counsel in the eriminal appeal. A
number of questions remain unresolved ® In Joknson v Dniled
Stafes, the Court announced that counsel must be appeinted in
proceaedings in the courts of azppeals on applications o appeal
in forma parperis.?t In Ellis v. Uadted Siofes it was made clear
that counsel must aet “in the role of advocate’ and that appoint-
merti of an awmicus enrice s not enough 3% Tt is also clear that the
Court’s reguirements involve mere than an exercise of {t3 super-
visory powers over the federz] judicial establishment; for in the
Johnson case, the Court sguarely based Hs decision on the au-
thority 0f the Sixth Amendment.®® However the constitutiomal
rights of counsel in the zppellate process are sliimately to be de-
fired, it cannot be doubted that they extend to proceedings It
which the courts of appeals consider the merits of the czase, as
well as those involving applications for leave fo appeal. The ob-
zervaticn of Mr. Bennett Beskey in this connection sheould be
noted:

“Anzlyzing and presenting a case from the appellate
standpoint normaliy ealls particslarly for the prodes-
sionzl] judgment of 2 tavoer, not merely & layman—even
& lavman having far hetier education and learning than
most indigent defendznis, Whether the judge’s rulings
on the admissibliiy of evidence were erroneous;, whether
the prosecutor’s tacties were unfair; whether the
judge’s charge was incorreet or inadeguate; whether
the evidence was imsufficient to support the wardiet;
whether errors which ceeurred were sufficiently impor-
tant fo be prejudicial ; whether the trial was affecied by
some ‘plain error” which should be noticed on appeal;
whether an efori should be made te have some previens
deeiston medified or overruled—these and sther appel-
Jzte Izsnes are normally beyond the reach of whatever
analytical skills an indigeni defendant should be ex-
pected or presumed to possess.
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“The indigent is badly iz need of counsel’s help—ifirst,

in deciding whether the case contains something war-

raniing an appeal, and then {assuming an appeal is

lodged} in making 2 sufficlent and professional appellate
presentation of the fzsues. Though his ease may be sat-
arated with reversihle error, £his fact would aften be of

little zvail to an indigent defendant if he were deprived

of the assistance of counsel in connection with an appeat.

Ioreover, refusal wo furnish eonnsel to indigent defend-

ants ai this critical stage of the proceedings would be

eonntenancing serious discrimination between the rich

and the poor when liberty is at stake.”¥7

The Committee is persuaded that, despite the Cowrt’s recog-
rition of constitutional rights of counsel in the appellate process,
current praciices fail to approach a system of adequate represen-
tation, These considerations reinforee the Committes’s view that
prompt enaciment of legislation proposed in Chapter I of this
Report is urgently required. That proposai contemplates the pro-
vizion of fuli defense serviees io the finencially incapacitated
defendant at all stages of the eriminal process, including the
appellate siage when the defendant eleets to pursue his remedies
in the courts of review.

The deficiencies in the pressnt practices are serious. Tha
Committee’s sindies indicate that few lawyers appointed in the
district eourts tale their clients’ cases to the courts of zppeals
for review or recognize an cbligeiion to advise him of hiz rights
i appeal, In some instances appeal rights are lost in consequence.
Typieally, the defendant is without counsel in the eritical period
between senfence and disposition of the application for leave to
appeal in forme peuperis. One result is that defendant often
prepares his application without professionz]l assistance, some-
fimes to his substantial disadvantage. The Cemmittee has dis-
covered that one facior inhibiting zssigned counsel in the dis-
triet eours from parsuing the appellate remedies of his client
is the failure of the svstem to make provision for all the expenses
of appeaal.

When counsel is appoinied to represent defendant’s interests
in the appellate proecsss, he ordinarily enters the case without
having participated in the trial proceedings. Ee is eonfronfed
by onerous znd time-consuming olbigations. For hiz zervices he
yecejves no compensation and no reimbursement for out-of-pocket
expenses. The problems associated with uncompensated repre-
seniation in the trial courts are presented in full meesure in the
appellate eourts. These inclade, not only the impositien of un-
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conscionable bordens on assigned counsel, but, despiie sometimes
extraordinary efforts on the pari of counsel, injury to the in-
terestsof the inancially disadvantzered defendant.

These eorditions, and others noted in earlier sections of this
chapter, lead the Commitiee io the conclosion that a system of
adeguate representation encompassing the appeliate process needs
now to be adopied in the fedsral courts. As onilined in Chapter E
11, such a system will supply counsel at all stages of the appeliate
process and will make provision for reasonable compensation
for the expenses of reprezentation, not onky for the defendant
reqeiring assignment of counsel, but for the defendant possessing
scme, but inadequate, means to pay other necessary costs asso-
ciated with the sppeal. The svstem will also encompass defend-
ants who possessed some resources at the cutset of the prose-
ecotion but whose mezns have been exhansted in the eszrler
stages of the criminal proceedings.

Aceordingly, the Committee submits the following recom-
mendation :

Present practices feil fo vrovide o system of edequaie vepre-
gentolion in the federul appellofs process for the financinlly -
copecitated defendani. A system of adeguafe reprasentation, pro-
posed in Chapfer {f, that will supply, when recuired, counsel and
necessary defense services af all stages of the appellaie process,
should be promptly established by epproprinte legislation.

b, Full Access to the Appellate Courts.

On the basis of its investigations the Committee conchides
that present appellate praetices in the federzl eourts involving
a multi-sten process directed to “sereening ont” frivolous appezls
are unsafisfactory either from the standpoint of proper pro-
tection of the defendznt caught up in these procedures, the in-
terests of efficient judicial administration, or the larger interests
a system of criminal justice iz calied upon to serve, We propose :
the enaciment of legislation which would provide the convieied:
defendant with g transeript of trial propeedings whenever th
defendant files a nofice of appeal and is found to be financially
unable to pay the costs of a iranscript. The provisign of th
transeript shoold wof be conditioned upon any preliminary find
ing a3 to the substantiality of the issuzes songht to be present
for review in the eourt of appeals. The objective of such legig
lation would bre to place access of the finaneially disadvantap
defendant to the appellate courts on the same footing as that
any other defendant invoking appellant review. The apped
taken in forme pauperss, like any other appeal, would, of courss,

be subject to dismissal ag frivolous by the court of appeals when-
ever the facts warrant that zetion.

Tke considerations swpporting this conclusion are several
Pirst and foremost, we believe that present complex and piece-
meal procedures deny full and egual protection to the interests
of the financially incapacitated defendant in the appellate pro-
cess. That the present federal staintes are inadequaie to give
proper profection fo the defendant’s constitutional rights was
given explicit recognition by the Supreme Court of the United
States in the Coppedge case, when it said: “In so holding we
have been impelled by considerations hevond the eorners of 28
T.5.C. §1915, considerations that it is cor duty to assure to the
greztest degree possible, within the statuiorvy fremework for
appeals created by Congress, equal treatment for every litigant
before the bar.”** The Commitiee is persuaded, however, that it ia
highly desirable that the statutes themselves fully recognize and
protect the defendant’s basic interests. We believe that any sys-
tem requiring preliminary serutiny of the guestions presented
before full consideratior of the case on the merits, will tend
toward more constricted aceess to appeliate review for the finan-
cially incapacitated defendant than that enjoved by other de-
fendants and that this is likely 1o oscur regerdless of hew the
standards of “good faith” are articulated. Omn the other hand,
if this should net be true, and if the lower federal comrts, consis-
tently with Coppedge, apply a standard of “pood faith” identical
to that presently emploved by the appellate couriswhen dismissing
ordinary zppeals as frivolous, we believe the effertiveness of the
procedures as a screening device will be so reduced as to provide
no gains sufieiernt to compensate for the other disadvantages of
the system. We note, also, that the present system has om oceasion
resulied in inordinate delays and that, as pointed out in earber
sections of this chapter, the delays in justice, so experienced,
have sometimes amounted to denials of justice.

Second, the Committee believes thai the present practices
ere largely seli-defeating and that they can be abandoned without
creating unmanageabie burdens of costs or necessitating undue
expenditures of judieial time. Every justification of the present
practices which has eome to the Committee’s attention is predi-
cated on the assumption that the sereening procedures are re-
quired te prevent an innundation of frivolous appeals and that the
inereases in the number of appeals will result in large monetary
costs fo the government and in substantial burdens en adjudica-
tion in the courts of appeals. We beleve {hat even if these fears
ware substantial, sech considerations are not entitled to be given
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decisive welght by a system of eriminz] jusiice dedicated to the
objective of full and equal justice to ali accused persoas and to
the proper and vigorous operation of the adversary system. The
Committes notes, however, that many American states—some
sufficiently populess to provide reasonable comparisons with the
federal svsiem of justice—have granted fnancially disadvaniaged
defendants full aceess io appellate review without experiencing
burdens approaching the magnitude of those sometimes predicted
28 the consequence of similar measures in the federal eouris. We
believe, also, that forecasts of inordinate burdens de mot take
adequate account of the fact that the proliferation of motions and
petitions produced by present praetice fs highly expensive of
judicial time. Nor, for reasons Indicated in previous paragraphs,
do we beligve that these problems have been brought to an end by
the Coppedge decision. :

The Commities believes that preper evaluation of compara-
tive costs requires that aftention be directed to the “hidden
eosts™ of the present systemn. First there are the costs in judicial
time in the distriet courts and courts of appesals, just voted, that
result from the adminisiration of the prezent system. Second are
the costs in the time of pobHe officials requived o be interviewed
by azsigned counse! in his eifort to establish a record or to justify
the ordering of a transcript in proceedings invelving leave io
appeal in Forma pewperis. Third are the costs of time, effort, and
expense of aszigned counsel. The present system is able to fune-
tien at all only by shifimg a large part of the burdens of the
system on lawrers who are required to serve without compensa-
tion or reimbursement. It should be carefully noted that in a sys-
tem of adequate representation invelving the uyse of compensated
eounse] the shifting of many of these burdens to counse! will no
fonger be possible. Iz many cases the provision of a transeript
at the outset of the appellate process will involve substantially
less expense to the government than the payment of atiornevs
Zees for time spent by counsel in an eifort to settle a record for
disposition of the application to appeal in forme pauperis and in
other proceedings made necessary by the present system. Fourth,
a sysiem that obstrucis access to direct review is likely to en-
courage resori by prisoners to collateral atzack on their convie-
tions and sentences with losses of time and money thersby oe-
casioned. Such has been the uniform experience of state aystams
of criminal jusiice 3 We have already noted thzat one of the con-
sequences of the liberal veview procedores in the administration
of military justice has been the akmost complete absence of col-
latera] attacks on zentences imposed by eourts martial.

1i4

The Cormmittes has not undertaken an estimzte of the direet
costs of a system providing divect access fo appellate review with-
out preliminary streening of forme pauperis appeals.®® W_t? be-
tieve, however, that thess costs may prove less than is scmetimes
supposed. The principal itew of direct costs involves the expenses
of iranseripts for appeal” We are informed that in the fiscal
vear 1382, the total costs of all iranseripts for appeals @ forme
'pa-za;pe-ris waz $127,008, which sum included one item of _323.,3{1!3
for the transeript of a triel requiring almest a year to complete *2
If the legislative proposal advaneed by the Committee were io
veault in & demand for transcripts five times as large as that in
1962, the additional transeript costs of the government would, on
these assumpiions, amount to only about & half-milkon doilalfs.%
It skould be added, however, that the Committes believes that no
sneh extraordinary increase in the mumbers of appeals in forme
pauperis can reasonably be anticipated,

For the reasons indicated, the Committee believes that pre-
sent federal praetiee does not provide full an_d ﬁqual access
1o appellate review. We believe, both on the basas_ of experience
in the federz] svsiem and in state systems of criminal Ju.st.iee,
that the solution of the probiems of federal forma pawuperis ap-
peals is, when necessary, to provide defendants with tran_scripts
of trial proceedings withont preliminary screening, lezving ths
elimination of frivolous appeals to the eourts of appeals in the
ordinary course of appellate review.

Aecordingly, the Committee submits the following recom-
mendations:

The present system of forma pouperis appeals fazis m:iequm‘.e-
Iy fo advance the legiiimate inferesis of the francially disadvan-
tuaged defendant and the lorger inferesis the system of federal
crimingl fustice iy colled wpon fo serve. The Depariment of ‘ifus-
tice should sponsor legislafion whick would provide franseripts
of trinl procesdings fo eenvicted defendanis ﬁﬁcmj:iaﬂy -zma-lhle m_
purchose Iranseripts whenever Fuch defe*nda.?ﬁjt fles o notice of
appeel and snekes appropricte showing of kis ﬁnaaw_ml status.
The provision of the ivanseript showld not be conditioned on @
preliminary scrutiny of the issues defendant seekhs to present Lo
the court of EPHERE.
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Chapter IV
NOTES

1 20 Stat. 354, ¢, 176 (1879). And zee 26 Stat. 826, e 517
£1891).

2 TEdw. VH, . 23 {1807).

3 28 USC §1915(a}, ss amended by Pub. L. 86-320, 73 3tat. 590
{1959).

4 The Percentages are as follows: 1958—20.8% ; 1959—19.6%: ;
1980—17.7% ; 1961—21.4% ; 1962—20.9%. Ses Anuual Re-
ports of the Director of the Administrative Office of the
Einited States Courts {1953-62).

& Thus, in the pericd 1949-1954, nearly 30% of Illincis eriminal
appezls resulted in reversals. Even higher percentages in
other states zre reporied in Brief for Petitioners, Griffin
v. Illinois {MNo. 95, October Term, 1955, Sp. Ct. of the T.5.}
21 et zeq.

6§ MeKanev. Durston, 153 T.S. 684, 687 (189%4).

7 Frank v. Mangum, 237 T1.8. 309, 327 (1915},

8 See, e.g., Cole v. Arkansas, 333 U.5. 186 {1948}

9 See e.g., cases involving prisoners prevented by institutional
rules from filing petitions in eourt: Cochrane v. Kansas, 316
11.8. 255 (1942} ; Dowd v. Cook, 340 U.5. 206 {1951}.

10 351 U.B. 12 (1956).
11 fd. at 18.
12 7d. ar 19.

12 See, especially, Eskridee v. Prisen Board, 257 U.S. 214 {1958)
in which the Court ruled that the petiticner had been uncon-
stitutionally deprived of rights to appeal by the refusal of
the trial court to order a transeript pnder a staie staiute
authorizing provision of transeripts to perazons financially
unable to obtzin them, when Jjustice so requires. And see
“Appeliate Review for Indigent Criminal Defendants in the
Federal Conurts,” 26 U. Chi. L. Rev, 45£ {1959).

14 Coppedge v. United States, 569 U.3. 438, 441 {1962},
15 28 TIL.S.C. 1291,

16 Bule 37 {a) (2}, PRGP, provides, in part: “An appeal by a
defendant may be taken within 19 daws after entry of the
judgment or order appealed from, but if mofion for a2 new
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trial or in arrest of judgment has been made within the $0-
day period an appeal from 2 judgment of conviction may be
taken within 10 days afier entry of the erder denying the
mobicn.

17 United States v. Rebinson, 361 U.S. 220 (1960;. Although
the 10-day requirements is deemed jurisdictional and net
subject to waiver on grounds of “agemzable neglect” or other-
wizse, the cases have shown considerable Hberality in inter-
nreting papers filed by defendants as “notices of appeal”. See
cases cited in Coppedge v. United States, 396 11.5.438, 442 n. 5
{1962), The Commmitiee believes that the guestion whether
the 10-day requirement is oo short and should be enlz_irged
is entitled to serious consideration. Cf. the 3{-day provision,
Rule 72{a), Fed. Rales Civil Proc.

18 See Rule 39, FRGP. According 1o the Court in the Coppedge
case, the fee for dockeling an appeal in the eourts of appeals
is §25. 369 U.S. 438, 443 n. 6 {1962}.

19 Coppedge v. United States, 369 U.S. 438, 444 (1962).

20 28 T.8.C. §1215 {a}.

21 Coppedge v. United States, 369 17,5, 438, 446 {1962).

29 See, e.q., Johnson v. United States, 352 U.5. 5535 {1:352’};
Farley v. United Siates, 354 U.S. 521 (1957} ; Ellis v. United
States, 356 1LS. 674 (1958} ; Coppedge V. United States, 369
.S, £38 (19862},

23 980 U.S. 438, 450 (1962} : “Particularly since litigants _i:'-?z.
jorme pawperis may, in the trial court, have sufjfe?ed dr_s—
advantages in the defense of their cases inhergnt in their
impecunious condition, is appellate review of their cases a]l:::
less searching than that accorded paid appeals napp ropriate.

24 See Reports (1958-62;.

25 Jhid.

95 Report of the Director of ihe Adyrin. Office of the U.S. Courts
{1960} 210,

27 Figure derived from 4d. st apd. A substantial number af
defendants who initially plead net guilty subsequently change
their pleas. Consult Appendix 1.

28 Thus in 1960, epproximately 20.7% of the eases terminated in
the courts of appeals were disposed of im the Distriet of
Colombia. fd. at 210.

29 269 17.8. 438, 449 n. 16 (1962).
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38 Imformation supplied by a speclal Commitize of the Jopior

23

Bar Secticn of the Bar Associztien of the Distriei of Colum-
bia, compozed of former motioms izw clerks in the Court
of Appeals for the Distriet of Columbia Cireuit. The eom-
mitiee consists of Peter D. Ehrenhaft, Chairman; Leonis M.
Ezplan; David Rubin; Richard 3. Balzman ; Dansel M. Singer.
Their report {herinafter identified as Repert of the Special
Committes} has been frequently consulted in the preparation
of this chapter. We gratefully acknowledge this assistance,
Appendix I, Tahle X,

Survey condicted by Mr. Bepneti Boskey of the Ddstriet of
Cojumbia bar. The repiies {ndicated fhe following for the
year 1940: First Cireunit, T appeals granted, 7 appezls de-
nied; Second Cireuit, 9 appeals granted, 11 denied; Third
Circuit, & granted, 5 denied; Fourth Circuit, 2% granted,
16 denied; Fifth Circuii, 12 granted, 22 denied; Sixth Cir
cuit, 36 granied, 17 denied; Sevenih Cirenit, ne data; Eighth
Cirenit, 63 cazes {no indication of dispositien); Ninth Cir-
ciit, 120 cazes {(no indication of disposition) ; Tenth Cireuit,
37 granted, 14 denied; District of Columbia, 24 granted, 136
denied. In the same year the district courts of the Third
Circuit granted & leaves to appeal; Fifth Cirenif, 33; Dis.
trict of Colnmbia 6. These figures relate to both direet ap-
peals and to appeals in collateral atzacks on eonviction er
sentence initiated by federal nrizoners. Repor: of the Special
Commities (1363) Chart IV,

“Stafistic compiled in the court below illusirate the unde-
niable fzet that as meny meritorius eriminal cagses come
before that court through applications for leave {0 proceed
in forma pauperis as oo the paid docket, and that ne o priort
justification ecan be found for comsidering them, as a class,
to be mere frivolows than those inm whieh cosis have hbeen
paid.” Coppedge v. United States, 2369 17,5, 438, 448 ({1982).

266 F. 24 924, 926 {D.C. Cir. 195%) {Ifalics in the sriginal).

Rule 37 {a) (2, FRC?P, provides that “When a court after
trizl imposes zentence wpor 2 defendant not represented by
counsel, the defendzant shall be advised of hiz right to appeal
and if he so reguests, the elerk shall prepare and file forth-
with a notice of appea! on behalf of the derendant.” We are
informed, however, that since assigned counsel is almost in-
varizbly in court at the time of the sentencing, the provision
has had amal] effect. Cf. statement of the Court in the Copp-
edge case: "The salutary purpose of this provision may,
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however, not be achieved when the defendant appears at sen-
teneing with eounsel If neither counsel, whether retained
or eourt appointed, nor the district judge impoesing sentence,
nofifies the defendant of the reguirement for filing 2 prompi
notice of appeal, the right of appezl may irrevocably be losi
369 T0.5. 438, 442 n. 8 {1962}

Coppedge v. United Siates, 369 U.S,, 438, 446 { 1962},

See, e.¢g., “Appellate Review for Indigent Criminal Defendants
in the Federal Courts,” 26 19, Chi. L. Rev. 454 {1859} and the
materials there cited.

356 U.5. 674 {1958).

364 U5 438 {1962).

Id. st 447-448.

Id a1 447 n. 13,

Thus in Coppedge, the Court noies that the Government
resisted granting leave to appeal, net on the gmund that
the issues presented were “frivolous”, but that they were
“not sufficiently substzntizl”. Id. at 451. See alse Jones v.
United States, 266 F. 2d 924, 925 n. 2, 928 (D.C. Cir. 1959}.
See, e.g., two cases {n the Court of Appesals for the Dis%ric‘f
of Columbia : Hardy v. United States, Mise. No. 1834,‘dfac1clle&
October 24, 1862, pending on petition for certiorari in the
United States Supreme Court as Mise. No. 783, Octoh:-er Term
1962; Ingram v. United Siztes, Mise. No. 1797, decided De-
cember 8, 1962. Repori of the Special Committee {1283)
p-11,n 11,

4 “The virtual non-existence of reported eases in which a erim-

inal appeal has been dismissed as frivolous suggests strongly
that virtually every defendant convicted in 2 federal court can
now have that conviction reviewed by a Court of Appeals.”
Ehrenhaft, “Are the Paupers Pampered? Indigent Appetlants
in the Federz] Coarts,” 46 A.B.A. Jour. 646, 647 (1960) .

Note the concurring cpinion of Mr. Justice Stewart, joined
by Mr. Justice Brennan, in Coppedge v. United States, 362
1.8, 438, 458 (1862} : “This suggests that eack Court of Ap-
pezls might well consider whether its task eould net be Tmore
expeditiously and responsibly performed by simply granting
apiaiications o appeal from criminal convictions 1:3 _farr_n.a-
pauperis 5 2 matter of course, and appuinting counsel to brief
and argue each case on the merits The Government ?’.rou!d
then pe free in any case io file before avgument a mction o
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f:;:is{;:i appeal as frivolous, as every appellee is always the appeal is frivoious, of course, he may ask to withdraw
- on that account. If the court is satisfied that counsel has
46 “In an efiort to reduce the fragmented consideration of Lip. diligently investigated the possible grounds of appeal, and
appeals, and in consonznee with its understanding of the re- agrees with counsel’s evaluation of the case, then leave to
qgiremer;ts - . . of Coppedge, the Court of Appeals for the ' withdraw may be allowed and leave to appeal may be denied.”
Dlsérict of Columbia Circuit has anneunced that it will gen- 3 Ellis v. United States, 356 U.S. 674, 675 (1958).
erally order at least a partial transcript aitomatically for an 58 Note the case of Kemyp diseussed infro. It should also be ob-
1Elﬂ!lgent-‘see§{ing leave to appeal in forma pruperis. The parts ; served that the Supreme Court has frequently reversed the
to pe ordered are to be limited to those relating to the claims denial of leave to appea! in cases com{ng to the eowrt on
of error made by the indigent in his application for leave to : certiorari from the ecireait courts. See Coppedge v. United
iatpi};ea!.lij'i'\hnf sg:ndness of this rule appears gquestionable, sincs States, 369 T0.3. 438, 450, n. 16 {1961).
unbikely that most lay ; i :
less articuléte, the ?Ei;ilifsnlinl;ﬂ;zzeabé;;f ;e;::lin ’;eériu&cz 5% A partial record or transeript may have been prepared in the

disirict court. See Rifge, “The Indigent Defendant,” 24 F.R.D.
241.

&0 Jones v. United States, 268 F.2d 924, 927, n. § {D.C. Cir.
1959). According to information supplied by the Clerk of the
Court of Appeals for the Distriet of Columbia Circuit, the
number of appointments has markedly increased in the years
hetween 1958 and 1962, In the latter fiscal year, counsel were
assigned in 238 instances to represent appellants in a total
of 163 cases. The difference of 75 between these two figures
results from occasions where counsel were granted leave fo
withdraw for cause and other counsel were substituted and
from the limited number of eases in which more than one
lawyer was appointed to represent an appellznt. Of the 183
cases, 121 were appeals from judgments of conviction. Report
of the Special Committee {Supplement, 1963).

61 Boskey, “The Right te Counsel in Appellate Proceedings,”
45 Afinn. L. Bew. 783, 792, n. 31 {1961}.

62 See Coppedge v. United States, 369 U.S. 438, 452 n. 17 {1962).

63 351 11.S. 12 (195683, Much of the material in this and the
following paragraph is derived frem Allen, “Griffin v. [Hincis:
Antecedents and Aftermath,” 25 T3, Chi. L. Rev. 151, 157-161
(1957},

§d 351 5.8, 12, 19 (1958).

65 Rule 65-1, Tilinois Supreme Couort Rules, 11 Stat. Ann. (Smith-
Burd, 1856} . 1140, §101.85-1.

£6 The statistical information fn this and following parzgraphs
was supplied by the Hon, Waller V. Schaefer, Associate Jus-
tice of the Supreme Court of llinois, in a letter to the Chair-
man dated November 2, 1962

appellate court’s attention. The attorpeys appointed by the
court to represemt such appellants are then “also burdened
with & imited record of the trial they are asked to review for
error and zre, in eifeci, still thrown back to the time consums-
ing task of personal investigation by interviews with the par-
ticipants in the trial in order fo fulfill their responzibilities.
Suerh a restriefive view of the regnirements of Copredge has
zlready led to two divided deeisions by the Court, one of which
Es currently pending before the Supreme Cour: on petition
for certiorari™ Report of the Specizl Committee {1983} pp.
10-31. See note 43, supra.
47 28 U.S.C. §1915 {a),

48 United States er rel. Breedlove v. Dowd, 268 F.28 693 (Tth
Cir. 1959).

49 Coppedge v. Usnited States, 369 U.3. 438, 446 (1962).

80 Jobmson v. United States, 352 1.3, 563, 368 (1957},

51 352 TL.S. 5685 {1937].

52 The_ materials discussed in this and the twe paragraphs fol-
lowing derive in prineipal part from Boskeyr, “The Right to

Counse! in Appellate Proceedings,” 45 Minn. L. Rev. 783
(19613,

53 Id. at 793,

54 Johnson v. United States, 352 1.5, 863, 566 (1957).
53 See Boskey, op. ¢if, supra, noie 52, at 793

56 fd.at 794, n. 37.

But repfr&entatmn in the role of an advocaie iz required. I
counsel] 1s comvineed, afier conscientions investigation, that
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The prison population of the federal prizon system at the end
of 1959 was 22,492, The prizon population in Illineis on the
same date was 8,880, See Federal Buresn of Prizons, Federal
Prisons 1960, Tables 34 ard 35, pp. 77 and T3,

See note 27, supra, and aceompanying text.

Letier of Hon. Walter V. Schaefer to the Chairman, dated
November 2, 1362, It should be moted that from 195B8-1362,
reversals were ordered by the Supreme Ceourt of Hiinois in
at least sixty-one cases brought before the court ander Rule
65-1. See Petitioner's Brief: Norvell v. IHinois, No. 518, Su-
preme Couri of the United States, Oetober Term, 1982, pp.
41-46.

Il Stat. Ann. {Smith-Hurd} e 38, 3826 et seq. “Whether
failure to take advantage of the provisions of Rule £5-1 will
now bar the petitioner from rzising claims in the post-convie-
tion proceeding that might have been submiited fo the su-
preme court on direct review, has net &s yet been definiiely
settled. If the Jenndngs doctrine (411 1L 21} is adhered fo,
there appears no good reason to doubt that this result will
follow, at least in cases in which petifionar was represented
ny counsel af the trial or was otherwise informed of his rights
under Rule 65-1 in fime to take advantage of its provisions.
It this be frue, the Ilinois Aet will be emploved in the future
largely as a device to hear claims of constitniionai depriva-
tiens occuring dehors the record.” A B.A., Section of Juridical
Administration, Effective State Post-Convietion Procedures
{Angust, 18583 34,

Texas Code Crim. Proe. Ann, {Vernen, 18503 §760 (63.
Zammora v. State, 309 3.W.2d 447, 449 (Tex. Cr. 1857).

People v. Pavia, 31 Cal. 24 503, 190 P.24 604 {1948} ; Pecple
v. Smith, 34 Cal2d 449, 213 P24 561 {1949); Hidzlgo v.
Munieipal Court, 129 Czl. App. 2d 244, 277 P.2d 36 {24 Dist.
1854%. But see Douglas v. Californta, No, 34 Supreme Court
of the United States, October Term, 1982,

Fla. Stat. Anm. §924.23,

Iowa Code Avn. {1950) §793.8,

51 Iowa 234, 237, 130 NW., 1082 {1911},

Mo. Bev. Szat. {1952) §485.100 (Supp. 1956).

For a survey of state law at the time of the Griffin deeision
see ""The Effect of Griffin v. Ilinois on the States’ Administra-
tion of Crimingl Law,” 25 U. Chi. L. Rev. 161 {1957},
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A useful brief summary of the military review procedures is
jnclrded in Ebrenhaft, “Are Paupers Pampered? Indigent
Appettants in the Federal Courts” 48 A.B.A. Jour. 646, 648
{i%{}}. See also Everett, Military Justice (1956) 260 ef seq.

This is the lowest totzl in a four-vear period. In 1958 the
boards of review considered 3,444 cases; 8,011 in 1959, and
7,159 in 1960. See Annual Reporis of the Tipited States Court
of Ailitary Appeals, the Judge Advoesies General of the
Avmed Forees and the General Counsel of the Treasury De-
pariment.

Everett, Military Justice (1956} 284.

Ehrenhaft, op. eit. supra, note 79, at 648, Of equal or greater
significance is the fact that eollateral attacks in the eivil courts
have been very few, See Bishop, “Civilian Judges and AlHI-
tgry Justice: Collateral Review of Court-Martial Cenvie-
i:ioés,” 81 Colum, L. Rev. 40, 60 {19881) ; Warren, “The Bill of
Rights and the Military”, 37 N. Y., 10, L. Rev. 183, 18889
{1962).

83 Thus, in 2 number of cases the couris of appezls bave limifed

84

the Supreme Court's helding in the Johnson case relating
to the appointment of counsel to appeals from a judgment of
conviction and have held that if does not extend o an appeal
from a preceeding instituted under 238 128C §2255 to set aside
a judgment of convistion in the district court. Gershen_ V.
United States, 243 F.24 327 (Bth Cin 19573, eert. denied,
355 115, 873; Hill v. Settle, 244 F.24 311 {1857); Young v.
United States, 246 F.2d 901, cert. denied, 353 U.S. 917 (1958).

352 1.8, 565 (1957).
358 11.5. 674 (1938).

“Moreover, & Court of Appeals must, under Johnson v. Zerbst,
304 TI.S. 458, aTord one who challenges that certification the
aid of counsel unless he insisis on being his awn.” 552 U.S.
565, 566 (I95T).

37 Boskey, “The Right to Counsel in Appellate Proceedings,” 45

Minn. L. Rev. 783, 786 {1961}.

B8 360 11.S. 438, 448-47 {1962}
29 See, e.g., AB.A. Section of Judicial Administration, Effective

Post-Conviction Procedures (1858} pp. 20-24. Thus, more
petitions for certiorari were filed #x forma pouperis in the Su-
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preme Court of the United States in the October 19486 term
by Ilineis prisomers than those filed by the combined prison
popniations of all other staies and the federal prison sysiem.
Most of the Ilingis petitions sought review of cases arising
from collaterzl attack om convictions im the state courts.
One significant cavse for thiz was the fact that i» the
period before decision of the Griffin case, direct appellate re-
view was for practical purposes unavailable in Illireis to the
convicied defendant financially unable to porchase a trans-
cript.

We heHeve that the Depariment would he well advised to
accompany legislative proposzls in this area by stundies estab-
lishing a detziled cost estimate of the proposed system.

We are informed that another important item of cost is that
of preparing and printing a joint appendix of relevant por-
tions of the franscript and record. B has been sugeested that
teehnigues are available to minimize the cost of reproducing
the relevant portions of the record, once the iranseript is
magde available. Report of the Special Committes {1963} p. 8,
. 8.

Letter to the Chairman by Mr. Wil Shafroth, Deputy Director
of the Administrative Office of the United States Courts, dated
February 12, 19463,

The Report of the Special Commitfee (1363) p. 14, states:
“Available facts point to costs well under $600,000 per year
for all federal criminal cases.”
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CONCLUSION

In these pages the Commiites has considered various aspects
of the problems of financial incapaciiy and federal eriminal jus-
tice. We heve endeavored to indieate the nature of govermmental
obligation in this area and to idepniiiy the public axd private in-
terests importantly affected, We have preesnted a range of recom-
mendations, inclading an important propesal for the legislative
establishment of a system of adeguate representation in the
federal courte. The Commitiee is aware that, although this Report
canvasses & considerable number of particular problems, it does
not present a comprehensive survey. In some instances our recom-
mendations are for further inguiry znd, in others, ihe Com-
miitee’s proposals anticipate the enactment of legislation not yet
drafted. In no instance are the Commitiee’s recommendations
self-executing. In short, the Committee helieves that this Report
represents only the first steps required to be tzken and that, if
the efforts hitherto expended are to have important and lasting
ponsequences, a system of implementing the Committee recort-
mendztions needs to be esiablished in the Department of Justice.

The Commitiee has been impressed by the great interest diz-
played by the Deparfment in the ereation of the Committee and
in the Committee’s subsequent siudies and activities. We have
enjoyed full and intelligent cooperation from the very consider-
able number of Departmental staff members with whom we have
worked and spoken during the course of the Committes’s life. We
believe that the interest and enthusiasm displayed within the
Department should not be permitied to dissipate for want of an
effective and copiinuing mechanism by which these problems
can be addressed and solutions applied.

The Committee believes thai the task of implementing its
recommendations and undertaking further aciivities relating to
the improvement of federal criminal justice can best be plzced
in the hands of a regular Departmental stafl member serving
in the capacity of Special Assistani to the Attorney General or
to the Deputy Attorney General. We believe the Specisl Assis-
tant should be afforded stzf assistance as may be required to
conduct further imguiries, draft legistaiive proposals and ad-
ministrative directives, and to advance other aspects of the De-
partment’s program in this area. The Committee is persuaded
that the persistent and continuous attention required for effective
implementation of that program ean be provivded only by regu-
lar, full-time members of the Depariment’s staff. We do believe,
however, that the diversified experience and wide range of views
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that can be comtributed by private citizens, not otherwize eon-
nected with the Department, represent a contribution to this work
that can be supplied from no other source. In sur judgment, there-
fore, an advisory ecumneil consisting of private citizens who are
intereated znd Enowledgeable in the problems of this ares, should
be appointed anéd shenld share fully in the work of implementing
the Committee’s recommendations and the developmeht of addi-
ticnal proposals and measures to the same important ends.

Accordingly, our conclading recommendation, and one which
the Committes believes to be of the kighest fmportance, is:

The Commiltee’s propesals for fthe solufion of problems of
financial tncapocity in fhe federal erimingl courts are not self-
sxecuiing. Sowme of the Commities's recommendations contem-
plate further inguirtes, the drafting of legisiative propuosals, end
the tuking of other measures. It 45 of the highest impa;'mﬂce that
u mechanism be estnblished in the Department of Justice for the
kind of continuing aifention and cefiveily thed will result in
gifective tmplemeniation of the Committed’s proposels,

The Comanities recompmends fhet implementation of these
recorirmendations and the Further developmeni of the Depori-
ment’s program iv this areq be ploced in the hands of ¢ fuilltime
staff member, preferably o Speciol Assisiant to the Afioraey
General or to the Deputy Aitorney General The Speeiol Assis-
tand should be supplied with steff services sufficient for the
effective performance of these funciions, fn oddition, an advisery
eounedl of experienced and knoicledgeabls priveate citizens should
be appointed io share Fully in the work of implementing and
developing the Deporiment’s progrom, -
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Appendix 1
RYEPORT OF THE FOUR-DISTRICT SURVEY

This reporf presents the results of a feld study wrndertaken
in conmection with the work of the Atiorney General's Commit-
tee. Because of the scarcity of daia concerning the impact of
finaneial inability on the defense of criminat eases in the federal
courts it seemed desirzble for the Commiztes o undertake 2
limited faciual inquiry. Since the Commities operaied without &
st=ff or = budget, the enterprise necessarily bad o be of modest
scope. It was nndertaken by the three academic members of the
Commities with the aid of sindents at their respeciive schools.
It would have been impossible to conduct even as small-seale 2
research project as thiz one withent some financial support. A
generous grant from the Vera Foundation, Ine. met this need.
The committes is grateful to the Foundation and itz Executive
Director, ¥Mr. Herbert Sturz, for their interest and suppott.
Thanks also are due to Messrs. Thomas Culver and John Doty,
sindents at the Stanford Law Scheel, for assistance in the fechni-
cal design of the study and in colating the work sheets from the
various districts, respeciively, and to Mr. Joseph Carter, Re-
search Associate, Stanford Compafaiion Center, for program-
ming the data for processing on the Centar’s equipment.

The study consisted of examining and racording data appear-
ing in the Docket Bouoks of four Federal District Courts: North-
ern Distriet of California, San Franeisco Division; Northern
District of California, Sacramento Divisien; Northern Drsiriet
of 1llinois; and District of Connecticut. Thanks are due the clerks
of those courts and their siaffs for making facilities availabie
for the stady.

The subject of the stady was the docket sheets far each de-
fendant in each of the four districts against whom eriminzl pro-
ceedings were cormmenced during ihe fiscal year ending June 30,
1961, In the Northern District of California, San Francisco Divi-
sion, the availability of student manpower made it possible to
examine alse the sheets for the fiscal year ending June 30, 19606,
Excluded from econsideration were persons against whom pro-
ceedings were commenced for revocation of probation and io
establish priox convictions in connection with nareotics offenses.

Data were recorded but not tabuiated for cases in which no final
Gispositien appeared in the record, such as cases that were trans-
ferred to another district. The universe of tabulated dafa, then,
consisted of personz zrainst whom erimimal proceedings were
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comimenced dering the relevant period and whoge cases WwWere
znally disposed of. For the four districts these numbered as
follows :

N.D. Cal {8.F.} 1102
=D Cal (Bae.) 342
N.D. I 845
. Cenn. 287

The purposes for which these data were collected and studied
wera: {a) o provide & general pleture of the criminal process
in the federal courts, with special reference to the problem of
finaneial inabiiity; and (b) to examine the impact of financial
imability on the conduct of an adeguate deferse. As will appear,
the first of these cbjectives, 2 purely descriptive one, was far
easier to accomplish than the second, which required anzlvsis
based on premises that are not hevond question.

4 cautionary word nesds to be said about the limitations
inherent in the data siudied. No criminal case is precisely the
same as any ofher case. A purely guantitative stutdy pased on
format and summary records, like this ome, leaves out of aec-
count gualitative eonsiderations that may be imporiant, indeed
decisive, in any adeguate appraisal of the problem of finaneial
inability. Thiz general caveat wilt be spelied out in detail at
several peinis in this Reporf; butf it shoold be nnderstocd as
qualifying and limiting the study as a whola.

The resulis of the study are presented iz seventeen Tables.
Tables 1 through X serve the first purpese mentioned above:
to present a general picture of the criminal process in the federal
eourts, with special reference to the problem of finzneiz] inability.

Tables X1—a through D and X1i—a, B and D* zerve the second |

purpose: to examine the impact of fimancial inability on the
conduet of 2n adeguate defence.

Table T shows the genera} situation with respect to repre-
seniation of criminal defendants. Here as elsewhere wide vari-
ations In local conditions appear. The proportion of retained
counsel, Tor example, varied from 2 high of 7% in ihe Distriet
of Connecticut to 2 low of 21% in the Saeramento Division of
the Northern District of California. Similarly, the proportion of
cases in which counsel was waived varied from z high of 67%
in Sacramento to a low of less than 1% in Szn Franeisco.

Tahle 11 shows the amounts of Lail required. The modal

* a H T T 3 £ ¥ 3
__Becaua-eT of a dizcrepancy in the recording of data shere iz 1o Table XII
for the Morthern Disurict of Illineis.
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amount was $501-31,580 in fwo distriets,® $1,501-32,500 in one
district, and $2,501-85,000 in ope district. The propertion of
cases in which bail was not required ranged from a high of 407
to a low of 19%. It will be observed that in cnly one distriet
(Cunnecticut) did the proporticn af cases in which over 5,001
was required exceed 10%. It iz possible that these gifferences
may be in part aceounted for by differences in the distribuilon
of types of offense, vut we are unable s¢ to assert. An attempt
was made to break down the cases by types of offense but only
fragmerntary resuits were obtained. No useful purpose would be
served by recording these scatiered resulis. WNonetheless, i ap-
pears that an attempt fo make such a breakdown would Le an
interesiing subject for fuiure study.

Table 111 examines the cages in woich bail was required and
shows the proportion of suel cases in which bail was made. Here,
again, wide variations are vecorded, perhaps suggesting that in
some districts more suecessful procedures for ascerfaining reglis-
{ic bail levels in individusl cases are being employed than in other
districts.

Talble IV presents a fu iher breakdown of the data examined
in Table 111, in terms of the amounts at which bail was made
{following the vreakdown in Table 11y. Again, the resiuits are
highiy variant but taken as @ whole they suggest that bail oper-
ated as a sucecessiul device for securing pre-trial liberty onky at
refatively low required amounts.

Taple V shows the proportion of ecases in which the initial
Process employed was SUMIEODS rather than arrest. It would
take considerable additiomal study to determine whether ade-
guate use is being made of this device as 2 MEans of maximizing
pre-trial [iherty. For example, i would be important to conduact
a detailed examination of the types of offenses in which the sum-
mons device was used. The results presented here are at best
suggesiive of the problem. The wide variailon in ithe incidence
of nse of the summans device obvicusiy calls for seme explana-
tion.

Table VI examines the proportion of sfgilures” in cases
where the defendant enjoyed pre-trial liberty, either because he
was sommeonged rather than arrested or because he was zble to
malke bail or both. The “failure” experience Was very low, in no
case exceeding 7% and in general being muack below that figure.

Tt should be noted that the index of “failure” is a notation thal
the defendant failed to appear at some stage of the proceeding.

—_—————

*The term “district” = yzed hersin o refer pizher To & district or 2 division.
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Many such instanees presumably involved minor technical de-
faults. It is thought that comparatively few of them were cases
of “hail-jumping” in which the defendant disappeared o avoid
trial or puprishment. Thus qualified, these “fajlure” figures may
he thought fo raise a guestion whether pre-irial liberty invelves
a substzntial practical enforeement problem.

Tables VII through X are generally descriptive in gross
terms of the principal characteristics of the litigation process in
federal eriminal cases. Table ¥VII shows the inifial plea In all
districts the pleas of zuilty or nole substantially cutnumbered
the plea of not guikty. It hy no means follows, of course, that all
or indeed most casez in which an iniiial plea of not guilty is
entered go fo frizl As Table VIEI shows, the overwhelming
majority of cases in the districts stedied did not go to trial, reng-
ing from a low of T9% in Conmeetient to 2 high of 25% in Sacra-
mento. The primery reasons, as shown by Table IX, are dismissals
and changes in plea. The latter explanation is particularly im-
portant for purposes of this siudy, ipvelving as it does the
phenomenon of plea-bargzining, which is generally wnderstood
ip he zn important aspect of an adeguaie defense in eriminal
¢ases. It will e noied that the great majority of the cases studied
were terminated by conviction on 2 plea of guilly, ranging from
a low of 61% in Connecticut to a high of 25% in Sacramento.
Table X shows the relative infrequency of the appeal In criminal
cazes and reveals ane effect of the roadbloek placed in the way of
appeals by persons suffering financial ipabiiity.

Tables X1 and XII represent 2n attemipt fo fest, however
imperfectly, the existence of some of the disadvaniages that
allegedly result from finaneial inability in the criminal process.
The meihod employed was to isotaie factors that appeared in the
records stodied and that were thought to signify financlal in-
ahility and then to compare cases possessing and not possessing
those factors with respect to a number of crucial peints in the
criminal process. Two “indexes of financial inability” were used.
The first was the appearance of assipned rather than retaimed
counsel. For each distriet the cases in which counsel was refainad
were compared with these in which counsel was assigned. These
results appear in the tables of Serfes XI1. The other “index of
firzncial inability” was inability to make bail. This invoived com-
paring for each district those cases in which bafl was reguired
and made with those cases in which bail was required but not
made. This series of tables is headed XIL
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Some of the results of these comparisons are detailed below.
A prefatery word of caution needs ic be sald, however. Leaving
aside the pumerpas guestions that might be raised about the
validity of the “indexss of financial imanility,” there remains an
overriding doubt ss o the genersl significance of the results.
These results, hroadly stated, tend fo suggest that those persons
who zre financizlly unable to provide themselves with a2n ade-
guate defense do more poorly in the eriminzl process than those
who zre Bnancizlly able, as measured by such critical facters as
initial plez, mode of trial, cutcome and correctional disposition.
But these comparisons do not and cannot tell us whether such
persons do more poorly beeawse of finaneia! inability. Conceiv-
ably many of them do more pooriy beezuse their cases are less
meritoricus. Conceivably their financial inability, as recorded
here, often resnizs from the conscisusness that their czuse is noi
worth spending money on, Le., they do not retain counsel or posi
bail even though they might be able to Go z0. It would take far
more detailed and expensive stzdies than these fo assess the
weight properly io be accorded such relevant doubis. When all
this is said, however, it remains true that the data exhibited in
these tzbles presents a general picture entirely in keeping with
the common-sense hypothesis thaf, other things being eqgual,
defendants who are able to retain counsel of their own choice
or to be at liberty pending disposition of their cases will be en-
abled to play their hands better than thoze who have to be as-
signed unpaid counsel or whe are hampered in assisting in the
preparation of their own defense by being confined in jail pend-
ing trial. This congruify with rormal expectations may in itself
justify the presentation of these admittedly ambiguous data.

Series XI, as previously stafed, compares the situations of
privately represented defendants in each of the four disiricts
with that of defendants represented by assigned counsel. The
first comparison is in relation to Bail Disposition. Not surpris-
ingly, there turns cut to be a uniformly high eorrelation befween
ability to hire a lawyer and ability to male bail. In each distriet,
the comparison as to faitial Plea shows that a defendant who is
represented by assigmed counsel is far likelier to plead guilty
at the gutset than is one represenied by retained counsel. In San
Franciseo, for example, 54% of those in the retained counsel
group entered an initial plea of guilty or nolo, while 765% of
those in the assigned counsel group did se. The disparity was even
more extreme in the Nerthern District of INineis, where only
20% of those who had retained counsel entered an initial plea
of guilty or nelo, while 765 of those in the assigned counsel

131



group did so. One possible inference that may he drawn from this
discrepaney will be clear to anyone who is familiar with the
criminal process. By pleading guiliy at the ouiset to the charge
bronghi against him, the defendant precludes himself from later
pleading gailty to a lesser inciuded ofense or changing his plea
in return for a prosecutor’s recommendation of leniency in sen-
tence, or some other such eoneession. The defendant who pleads
not guilty refains 2 signifieant advantage in his abilify to put
the prosecution fo its proof, 2n advantage that he can later trade
for substantial consideration, That ke may trade it, for whatever
consideration, is suggested hy inspection of the figores on Mode
of Pricl, as well as by the flzures under Ouicome that show the
cases disposed of by a plea of guilty, which clearly demonstrate
that many of those who initially plead not guilly subseguently
change their plea. In general, this is shown to be far more ekhar-
acteristic of the retained counsel group than of the assigned coun-
se] group. It eannot be asserted that the suggested inference is
necessarily the only crne that might be drawn. I has been sug-
gested, for example, that the inifial plea of not guiliy may some-
times represent counsel's attempt to give himmself enough fime to
collect his fee, It is of eourse outside the seope of this study 1o
show whether these changes in plea were tactically motivated ox,
if they were, whether they were tactically advantagecus.

It likewise appears generally true that a larger proportion
of those who retain counsel stand trial than is true of those whe
have eounsel assigned. These differences are obscured, however,
by the very large proportion in both groups who do not stand
trial.

The figures as to Outeome are quite striking in thebr demon-
stration of apparent disadvantzge to the assigned counsel group.
In each group the outcomes favorable to the defendant—Dis-
missat or Acquittal—were a substantially larger percentage of
the total for the retained counsel than for the assigped counsel
EToup. And, as presaged by the earlier figures on Inifial Plee and
Mode of Trial, it was generally truee that the cutcome Guilty—
Adjudication showed a higher proporiion in the retained counsel
than in the assigned counsel group, while the converse was true
for the cuteome Guilty—Plea. In short, the retained counsel
group put vp more of & fight than did the assigned counsel group.
As previously suggested, these rescelis do not in themselves per-
mit a very confident assertion that the guality of representa-
tion is the erucial variabie,
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The figures on Correctional Disposition® also a2ppear toreflect
an advantage in the retained counsel group. Taking Imprisonment
as the least advantageous disposition, the assigned counsel
group heavily cutweighed the retained eounsel group :In' receiving
it. Since this tabulation includes, under the heading No Correc-
tional Disposition, the favored outcomes of Dismisszal and Ac-
quittal, it does not explicitly provide the basis for comparing the
velative experience of the two groups with respeet fo Imprison-
meni and Probation. Inspeetion of the figures, however, does
suggest that, of those convicted and subjected to correction, the
retained counsef group did somewhat better in drawing proba-
tion rather than imprisonmeni than did the assigned counsel
group. Whether these differences between the two groups are‘to
be explained by variziions in the quality of represeniation, varia-
tions in the personal characieristics of defendartis, oz, as seems
most Hkely, variations in some indeterminate combination of
these and other factors, is not demonstrzble,

Finally, a significantly higher preportion of appeals _were
attempied by the retained counsel group than by the ass’lgnad
counsel group, although in both groups only a small fraction of
the cases showed an attempt to appeal.

In general, the Bail Disposition breakdown in Beries };?II
reflects the same experience as that shown in the tables of Series
XTI and lends itself to the same varisty of interpretations.

*RBecause of discrepanecies in the recording of date, no figures on _Ca*rraﬂ-
I,ioi;!f DHsposition :aﬁ:pr i Table XI-0, Morthern Pistrict of IMinois.
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Table [-REPRESENTATION*

Retained  Assigmed Waived Mo Record
N.D. Cal {3F) 511 aT4 7 1
{46) (52) (1) {1}
N.D. Cal. (Sac}) 72 35 223 3
(213 {11} {67} (1)
N.D. 1L 202 209 14 24
(32} {47} {2} {19}
. Conn, 179 71 16 T
{67) {26} (4} {3)

* In these tables, figues in parentheses are perceniages, rounded of fo ike
nearest whole number.

Table [1—-BAIL

50& or 3. E1a01-  2501- 5,041~ 18,001~ Over Bail Nat
Under 13403 2500 3000 14800 23,004 25 508 Required
WD Czl. 126 208 140 81 i1 &1 4 439
{(SFy (1% (39} (13} (T} €51 {B)} tunder 11 (39}
N.D. Czal 9 83 B3 28 10 T I 108
(Sac) (3 (24 28y (11) 3% {2Y (Uoder 12 {31)
N.D. 1L 47 189 45 G 25 11 o 288
{7y {(28) (73 (1d) 4y {2} {0) {40}
D. Cormn. BE 44 13 o1 14 13 5 5
{28y (15 {3} (23) {5y (7} {2y {I12)

- Tahle II—BAIL DISPOSITION

Made Hot Made
N.D. Cal. {(SF) 235 386
(423 (58)
N.D. Cal. {Sae¢} 41 195
{17} {83}
N.D. 1L 225 158
{57} (433
D. Conn, 154 5
{773 [23)
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Table i'V—ABILITY TO FURNISH BAIL AT
CERTAIN AMOUNTS

¥.D. Cal. {(8F)

N.D. Cal. (Sac)

NI HL

D. Conn.

Amount

500 or leas
50:- 1,500
1,501~ 2,500
2,501- 5,000
50011, 004
10,001-25,000
Crver 25,000

5y or less
501- 1,540
1,803 2,530
2,501- 5,000
5,001-10,0{06
10,H01-25, 004
Ower 25,0804

500 or less
501- 1,508
3,501- 2,500
2.501- 5,000
5,001-16,006
14, 0671-25,040)
Crver 25,000

508 or less
501- 1,504
1,501- 2,500
2,501~ 5,000
5,001-30,800
14,001-25 000
Owver 25,000

Bail Made

&3
83
68
28
10

(71)
(40)
(47)
(35)
(20)
(13)
(25)
(22)
(24)
(7
(29)
(20)
{ 0)
(0
(64)
(63)
(49)
(60)
(56)
(18)

{82}
(73}
(7}
(707
£43)
{44)

Bail Not Made
37 {29)
126 {64)
T4 {53}
53 {B5)
21 (8
53 (87)

3 £F5)

T {T8)

83 (76}

82 {93)

27 71)
B (B80)
T (100}
1 {108}

17 (36}

2 (37

23 {51}

36 {40}
11 (44}
9 (82}

0
7 (11}
2 (2T%
3 {23)
18 (303
8 (57)
0 {56)
5 {100}



N.D. Cak {SF)

.D. Cal. (Sac)

N.D. L

D. Conn.

Symmons

318

{29)
25
{7)
46
{73
96

(38)

Table V—USE OF SEMMONS

Table VI—-RELATION BETWEEN PRE-TRIAL LIBERTY

AND NON-APPEARANCE

TABLE VIII-TRIAL

Summans Free on Bail
Failed to Fatled to
Appear at Appear at
Some Siage Al Cthers Some Stege All Others
N.D. Cal {(SF) 22 294 7 278
(1) {93) (2} {98}
¥.D. Cal, {3ac) — 25 — 41
— £100) — (1003)
N.D.IL 2 44 29 379
{4} (56) {7} (93}
D. Conn. 1 25 3 151
(1 (99} (2} {98)
Table VII—ENITEAL PLEA
. Not Guilty Grilty or Nolo Other
N.D. Cal. (EF) 331 718 5%
{30} {65} {5)
H.D. Cgl. {Sac} 48 a7t 23
' (14) (79} {7}
N.D.IL 272 233 44
{42) (523 {6)
D. Conn. 114 128 25
{41) (48} (11}
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Jury Court
N.D. Cal {(3F) 141 45
(9} (1)
N.D. Cal {Sac} g B
(33 {2}
¥N.D, Il 22 36
{3 (6}
D. Conn. 41 i5
{15) (6}
Tabie IXR—OUTCOME
Guilty-
Guilty-  Adiudi-
Dhizmissal Acgnittal Plea cation
MN.D. Cal. {(SF) 148 14 825 168
(13} {2) (75) (10)
MN.D. Cal. {Sac) 23 3 231 g
{7) (1} {(85) {3}
N.D, 1. 20 is5 435 36
(3} {4) (67} (5}
D. Conn. 60 13 163 25
(23] {4) (61) (18)
Table X—APPEAL
In ferma In forma Crrdinary
Granted Deated Appeal
N.D. Czl. {3F} JEL; g 24
(1) (13 {3}
N.D. Cal. {Sac) i 1 B
{0} {Under 1} (03
N.D. 1L 1 2 5
{Under 1} {Under 1} {1)
. Conm, 3 5 3
(1 {2} {1)
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Ka Trial
953
(87)
825
{95}
586
(91)
2n
(79}

Other
4
{Under 1}
16
(5}
133
(21}
6
(2)

Ne
Appeal

1059
(95}
341

{100)

637
(99)

256
(96)



Table XI-A Table XI-B

INDEX OF FINANCIAL INABILITY—REPRESENTATION INDEX OF FINANCIAL INABILITY - REPRESENTATION
N.D. Calif. {SF Div.) N.D. Calif. (Sac. Div.}
Retained Counsel Assigned Counsel Relained Connsel Assigned Counsel

Bai} DMspeositien Bail Disposition

Made 212 (£2) 1 {32) Made 18 {25} £ {10)

Not Made 98  {19) 279 {49) Mot Made 3G {423 & (16}

{Other 201 {39) 224 {3%) {Ciher 24 {33) 28 {74
Initial Plea : Initial Plea

Mot Guilty or Nolo 215 {42} 116 (20} ; Not Gailty or Nolo 32 {44} 16 {411

Guilty 274 {ad) 435 {76} Guiliy 38 {46} 21 {54}

{Other 22 (4 22 {4} Other T {1 2 {35)
Mode of Trial Mode of Trial

Jury 85 (13} 36 (B} Jury B ( 8) 8 (B

Court 25 { 3) 22 { 4) Cort g (11} -

None 421 {22} 515 (90} None B8 {81} 38 (92}
Outeome Outcome

Diamissal Be (17} 52 {9 Tiismizsal 153 {21} 3 (N

Acquittsl 1 (2) 8 {1 Acguittal 1 (2 2 { 5)

Gailiy-Plea 349 {6®) 467 €81} Guiliy-Plea 43 (80} 32 {B2)

Guiltv-Adjudication 64 {133 44 8) Guilty-Adindication 8 (11} 1 { 3)

Other I {Underl) 1 {1) Other 4 {8} 1 {3
Correctionzi Disposition Correctional Disposition

Imprizonment 149 {29) 244 {433 Imprisonment 30 {42} 30 (7T

Prchation 175 {34) 254 (44} Probation 15 {22) £ ({19}

Other 93 {18} 16§ 3} Other 9 {12} -

None o7 {19} &0 (10} None 17 {24) 5 {12}
Appeal Appeal

Attemptad 32 { 6} 11 { 2} Attempied - 1 { 3

Mot Attempred 479 (94) 568 (98} Not Attempted T2 (104) 32 (97)
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Table XI-C Tahle XI-D

INDEX OF FINANCIAL INABILITY— REPRESENTATION INDEX OF FINANCIAL INABILITY— REPRESENTATION
N.D. Iliineis D. Conn.
Retained Coonsel Assigned Counsel Retained Counsel Assigned Connsel
Bail Disposition Bai! Disposition
Made I8 {TR) 179 (58} Made 111 {62} 31 (34)
Not Made 27 {13} 198 (35} Mot Made 1% {113 35 (49}
{ther 17 {9 22 00 Other 4% {27} a (7T}
Iniiiz] Plea Initial Plea
Not Guilty er Nolo 147 {73} 68 {22} Mot Guilty or Nelo B2 (48} 28 (39)
Guilty 40 {(Z) 234 (76} Gailty T4 (41) 43 {81}
Other 15 {7} T {2) Other 23 {13) -
Mode of Trizl Mode ef Trial
Jury 17 (8 £ (1} Jury 31 {17 10 {14)
Court 14 {7 13 4 Court 11 { 8) 1 {8)
None 171 {85) 292 (95} None 137 {97) 57 {30}
Outcome Jutcome
Dismissal 9 {4 5 (2) Dismissal 46 (286) 8 (11}
Acquittal 9 [ 4) 4 (1 Accuittal 16 { 8} 8 (3}
Guilty-Plea 894 {473 269 (BT} Guilty-Plea 101 (56} a1 (T}
Guilty-Adjudication 17 {9 13 (4 Guilty-Adjudication 15 {9 9 (12)
Other 73 (386) 18 (6} Other 6 {8) 3 {3)
Appesi Correciional Disposition
Attemptad T {3 1 (1 Imprisonment 31 (1IT} 30 {42)
Not Attemnpted 195 {87) 308 (993 Probation 82 {35} 27 [3%)
Other 27 (158} 3 {4)
MNone 59 (33 1 (18)
Appeal
Atfempied 8 [ 4} 2 ([ 8}
Not Attempied 171 {956} 63 {97}
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Table XTE-A Tablie XII-B

~ INDEX OF FINANCIAL INABILITY—RBATL INDEX OF FINANCIAL INABILITY—BAIL
N.D. Caiif. {SF Div.} N.D. Catif. {Sae. Div.)
Bail Made Baii Net Made Bait Made Bait Not Made
253 cases 388 cuges 41 cases 195 cses

Initial Plex Initial Plea

Not Guilty er Nolo 146 (51} 85 (25} Not Guilty or Nolo 25 (61} 16 { 2}

Guiity 121 {48} 276 (T} Guilty 14 {34} 171 (8%

CGther 12 { B} 15 { 4 Other 2 (8} g8 (4
Mode of Trizl Mode of Trial

Jury a1 ({18} 26 {7 Jury 4 (30} 3 (2

Court 17 { B} 14 § 3) Court 5 {12} 2

None 217 {76} 346 (9 None 32 (78} 162 {48}
Outecome Cufeome

Dismisszl 57 {21 49 {13 Dismissal 11 {27} 4 [ 2)

Acguittal 6 {2 5 { 1 _ Aequittal 1 (2 I (1)

Zuiity-Plea 171 {60} 304 {79} Guiltv-Plea 4 (BY} 182 {93)

Guilty-Adjedication 5 {13 2T {70 Gailty-Adjudication 5 {12} 2 {1}

Other I {Under 1} - Cther - 5 (3)
Correctional Disposition Correctional Disposition

Imprisonment 94 {33} 222 (5T Imprisonment 20 {49) 1680 (32

Probation o0 {35} 104 {26} Prohation 5 Az 2 (11}

Gther 22 {10 0 {3 Other 4 {10) g {5)

None §3 {223 54 {14) None 12 {29 5 [ 2)
Appeal _ Anpeal

Atftempted 20 (T} 12 {2) Attempted - 1 (1}

Mot Attempted 265 (93} 374 (98 : Not Attempted 41 (104) 194 {99}
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Table XIE-D

INDEX OF FINANCIAL INABILITY—EAIL

iniiial Plea
Not Guilty or Nolo
Guiliy
Other

Mode of Trizl
Jurv
Court
None

Oufrome
Drismissal
Acguittal
Guilty-Plea
Guilty-Adjudieation
Other

Correctienal Dispoesifion
Imprizonment
Probation
Other
MNone

Appeal
Attempted
Not Attemnpied

I, Conn.
Bail ¥Mzde
154 cases
T {45)
Ta (49
9 {8}
21 (14
1 { &)
123 {20
84 ({22)
9 { 6)
93  ipd}
12§ B}
21 {20}
81 {40}
16 {10}
48 (30}
3 (21
158 (8%
44

Bail Not Made
38 caseE
18 (31}
31 {83}
9 {16}
T (12)
2 (8
49 (85}
B {14}
I (32}
36 (BE)
T {12)
g {10)
30 (52)
I8 (31}
i 1 2)
9 (15}
6 (10}
a2 (90)

Appendix IT

THE CREMINAL JUSTICE BILY.:
TEXT AND COMMENTARY

The prposed legiskation set forth in this Appendix represents
the joint produet of the Committes and the Depariment of Jus-
tice, Close attention was given both to the general purposes and
theory of legislation providing for a system of adequate repre-
sentation and to the eoncrete problems that require sohrtions if
these purposes are to be realized. Consideration was given to
legislation ecacted in the Awerican states znd by foreign na-
tions and to the many excellent suggestions contained in bills 1o
provide for & system of representation in the federal courts,
introduced in recent sezzions of Congress.

The Committee believes that the legislative proposal here
submitted satiisfies the major requisifes of a system of adeguate
representation in the federsl courts. In Chapter II of its Report
the Committee has identified six salient essentials of such legis-
fation., These zre {1) the prineiple of local option, (2) the early
appointment of covwsel, (3) the provision of defense services
other than counsel, {4} the identification of persons eligible
to receive defense serviees by reference fo “financial ineapaeity™
rather than “indigency”, (5} the provision of defense serviees
io defendant: with some, but inzdeguate, means, and (6} the
principle of reasenable compensation for atiorneys performing
defense services. The bill proposed satisfies all these conditions.
In addition, provision is made for the many other requisiies of
an operating system.

FEFEEFFRE

A BILL

To promote the cause of criminal justice by providing for the
represenfation of defendanis who are financially unable to obtain
an adeguate defensze in criminal eases in the courts of the United
States.

Be it enacted by the Sencte and House of Represeniatives
of the [Puited States of Americo i Corgress essembled,
That this Aet may be cited as “The Criminal Justice Act of 1983

Sec 2. Title 18 of the United States Code is amended hy add-
ing immediately after geetion 3006 the following new section:

§ 3006A. Adequate representation of deferdants
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{a} Cheice of Plan. Bach United States district eourt, with
the approval of the Jaudicial council of the ¢ircuit, shall place in
operation throuwghout the district z plan designed to effectuate
the provisiens of this sectior for furaishing representaiion for
defendzants charged with felonies or misdemeanors, other than
peity offenses as defined in section I of this title, who are finan-
cizlly unable to ebtain an adeguate defense. Representation under
each plan shall include counsel and such imvestizative, expert,
and other services necessary to an adeguate defense. The provi-
sion for counse! under eaeh plan shall conform to one of the
follewing ;

{1}, Hepresentation by privaie attorneys;

{2} Representation by 2 full-time or part-time federal public
defender and assistants;

{3) Representation by attorneys furnisked by a bar associa-
tion, or a legal aid soeiety or other locat defender organization ; or

£4) Representation according %o a plan containing any

combination of the foregoing.
Prior to approving the plan for a disirict, the judicial couneil
of the eircuii shall spppiement the plan with provisions for the
representation on appesal of defendants finzneially unable to ob-
tain represemntation. Consistent with the provisions of this zee-
tion, the distriet court may modify a plan at any time with the
approval of the judicial counci! of the eirenit; it shall modify the
plan when divected by the judicial council of the civeuit. The da-
trict court shall notify the Director of the Adminisirative Ofice
of the United States Courts of modifications in its plan.

FERREFFEX

This subseciion expresses the principle of “local option”.
Each district court is required to place in operation & pian of rep-
reseniaiion coniaining cerfain basic elements. Each district, how-
ever, iz permitied to devise a plan conforming to any of the vari-
ous options provided, thereby making possible the formulation af
a s¥siem which, at the same time, protects the rights of the ac-
cused and reflects local conditions and preferences. Such plan
must be approved by the judicial ceuncil of the cireuit, which,
prior io approval, is required to supplement the plan by provi-
sions for representation on appeal of defendants finapeially un-
able o obiain representation. Provision Is made for subseguent
modifications by the distriet court with appreval of the judicial
council or at the initiative of the latier. The district court is re-

146

guired to notify the Director of the Administrative Office of the
United States Courts of any madifications of the plan.

I wiH be ohserved that the draft avoids the use of sueh terms
as “indigent” or “indigent defendant™. Instead, reference is made
to persons “who are financially unable o obtain an adequate
Gefense.” This choice was deliberately made, both becavse the
usage of the draff more zceuraiely expresses the scope of the
proposed legislation and because avoidance of the term “indi-
gent”, with its connotations dervied from welfare and poor-law
legisiation, emphasies that this legisiztion has not simpiy a char-
itable sbjective but serves broader public purposes, including
thet of strengthening the adversary system.

EEEE T

(b} Appointment of Counsel. In every criminal case in
which the defendani appears without counsel, ihe United States
commissioner or the cotrt shell advise the defendani that he has
the right to be represented by counsel and that counsel will be
appointed to represent him i he is financially unable te obtain
counsel. Unless the defendant waives the appointment of coun-
zel, the United Staies commissioner or the ceurt, if zztisfled after
appropriate inquiry that the defendant is finarcially unable to
obtain counsel, shall appoint counsel to represent him. The TUnited
States commissioner or the court shall appoint separate counsel
for defendants who have such eonflicting interests that they can-
not properly be represented by the same egunsel, or when good
cause 15 otherwise shown.

HEREFLEFE

The section expresses the constitutional command that the
zecused be informed of his right te counsel, and, at the zame
iime, incorporates the constitutional principles governing the
waiver of counsel. See Joknson v. Zerbst, 304 U.5. 458 (1938).
Ouligation to determine whether the aceused is eligible to receive
appointraent of counsel is piaced on the court or commissioner
before whom the aecased iz broughi. In some cases in which we
or more defendants are charged with the same offenses the in-
terests of the aceused are adverse, and the same lawyer eannet
propexiy represent alt the accused. The aubseciion, accordingly,
makes provision for the appointment of additional counsel fo
avoid conflict-of-inferest situations or when other good cause is
shown.
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THELEERE

{c} Duration and Substilution of Appointments. A defend-
ant fer whom counsal is appointed shall be represented at every
stage of the proceedings from his initial appearance before the
United States commissioner or court, or from any subseguent
stage a2l which counsel is appointed, through appeal. If at any
tire after the appoiniment of counsel the court having jurisdie-
tion of the case is satisfied that the defendant is financially able
i obtain counsel or to make partial payment for the representa-
tion, ke may terminate the appointment of counsel or aunthorize
payment as provided in subsection (h}, as the interests of justice
may dictate. The United States commissioner or the coart mayv
substitute one appointed counsel for another at any stage of the
proceedings.

B ]

7 This language makes explicit the imporiant proposition that
the financially incapacitated aecused is entitied to representation
at all stages of the procesdings from his initial apa_aearance he-
fore the Unived States commissioner and that counsel may be
appointed at any subsequent stage when appeinment was not
made earlier and when need for such appointment later appears.
Thus z defendant who has exhausted his finarcial resources in
the trial of his case may receive the services of appointed counsel
in the appeilate proceedings. Counsel appointed ir the earlier
stages continues fo serve in subseguent stages of the proceedings
j.vithr:-ut the necessity of re-appointment, thereby avoiding “gaps”
Iz representation that semetime charzeterize present practices.
Provisien is made for withdrawal of appointment when it is
disecvered that deferdant is, in faet, able to empiay counsel or
make partial payments. Authority is granted the court to permit
counsel fo receive paymeni as provided in subsection {H}, Al
though the financizlly incapacitated defendant is assured counsel
at al stages of the proceedings, the necessary authority to substi-
tufe counsel i3 vested in the commissioner or court.

FERETREFX

{d) Services sther than Counsel, The plan for each district
shall eonfain provisions for furnishing investigative, expert, or
other services necessary to an adequate defense to each defendant
determined by the United States commissioner or the court after
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appropriate inguiry to be finanecially unable to obtain them. The
plan shall set forth the eircumstances under which specific an-
thorization wili be required for a defendant to obtain particular
services. Any plan may provide for serviees to be furnished by
salaried stad personnel or by personnel retained specially in each
case, or hy & combination of such means. Exeepi where serviees
ars rendered by salaried staff persennel, the court” which au-
thorized them, or the digiriet court in any case in which the
United States commissioner autkorized them, shall direct the
payment of reasonable eompensation te the person who rendered
them. A elaim for compensation shall be supported by an affi-
davit specifying the time expended, services rendered, and ex-
penses Inenrred on behalf of the defendant, and the compensa-
tion reeeived in the same case from any other source.

BERADFRE

This subsection expresses the fundamental prineiple that the
requirements of zdeguate representation may on occasion re-
quire the provision of services other than, or in addition to,
eounsel. Theze inelude investigatory services, access to expert
wiinesses, transcripts of proeceedings, and the like. The language
makes clear that in appropriate cases these services may be se-
cured by those charged with crime who hawve resources sufficient
to gbtain some of the necessary services, but insufficient to pay
for other servieces essential to adeguate representation. The
lapguage aiso makes clear that the plan of representation may
specify when prior specific autherity must be obtained before the
services are contracted. The plan may also specify that hearings
on such reguests shall he held ex parie, thereby avoiding a dis-
covery of defendant’s case in sitoations in which sueh discovery
is not required of defendants with means adequate to obtain
defense services. Cf. Bule 17 (b}, Federal Rules of Criminal Pro-
cedure. All payments for other than salaried personnet, including
those for services anthorized by the commissioner, shall be di-
reeted by the court. Claims for compensation under this sub-
seetion are required to be supvorted by affidavit

kR EEFEEF

{e) Privaie Aftorneys. A private attorney appointed pur-
suani to this section shall 2t the conclusion of the represeniation
or any segment thersof be compensated at a rate not excecding
$15 per hour for time reasomably expended and be reimbursed
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for expenses reasonably ineurred. A separate ¢laim for COTRDEnSE-
tion and reimbursement shall e made to the distriet court for
representation before the U'nited States commissionsr or tha*
court, and to each appellate couri before which the attorney
represented the defendant. Fach claim shall be supporied by
afiidavit speeifying the time expended, services rendeved, and
expenses incurred while the case was pending before the United

tates commmissioner oy eourt, and the compensation and reim-
bursement applied for or received in the sams case from any
other source. The court shall, in each instance, x the COMpensa-
tion and reimbursement to be paid the sttorney.

EE R

zis subseetion expresses the principie of reasonable com-
pensation and reimbursement for lawyers performing defense
services. Recognition of this principle {s essenifal to the broad
public purposes of this legislation. Compensation at $15 Tepre-
sents & maximom rate. After careful consideration the Atiorney
General’s Commitiee concluded that a lower maximum limit is
inconsistent with the sbjectives of proper protection of defend-
ant's inferesis and reasonable compensation for the services of
counsel. See Chapter II of the Report. An hourly, rather than
& daily, rate is preferable in that it will more accurately measure
the services actually performed and will aveid ambiguity when
less than = full day’s services are performed. The subsection
makes possible the paying of compensation upon completion of
any zegmeni of the proceedings, thereby avoiding burdensome
delays in making compensation 1o attorneys who provide services
I ¢ases continuing over substantial periods of time. Determina-
tion of the amount of compensation and reimbursement is made
by the district court for services rendered in that court znd be-
fore the United States commissioner. Appellate courts make
simflar deferminations for services rendered by ¢ounsel before
those courts. Claims for eompensztion and Teimbursement are
required to be supported by affidavii.

EFEFFEEL R

who is to serve in any district purssant io this section shall be
appoinied by the judicial council of the circuit after receiving
recommendations from the distrief court. Sach appointment,
whether on a full-time or pari-time basis, shali be for 2 term of

(1} Federal Public Defenders. A federal public defender
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four years wnless soomer terminated by the judicial council of
the cireuit for incompetency, misconduet, or negleet of duiy. The
salary of a full-iime federal public defender shall not excesd that
of the United States atiornev in the same distriet; the salary
of 4 part-time federal public defernder shall be adjusted aceord-
ingly. The federal pablic defender may empley assistant federal
public defenders at salaries not to exeesd the highest zalary au-
thorized o be paid to an assistant United States attorney in the
same district, and pari-time assistants zt salaries adjusted ae-
cordingly. The federal publie defender may also employ full-time
or pari-time investigative, expert, clerical, and other personnel
necessary to the efficient performance of the duties of his office.

HEREEREE

Given the problems created by competing professional op-
portunities for ezpable attorneys, it is important that compensa-
tion anthorized for the publie defender and assistant publie de-
fender be at levels equivalent to these paid other government
lawyers performing duties requiring comparable skills and ex-
perience. It appears desirable not to freeze the maximwn salary
payable the public defender ai some specific fisure bui te relate
it by formula to the salary paid the United States attormey in
the same district. The subsection, however, states only the maxi-
mam limits for the salaries of publie defender and assistant pab-
lic defender; the salaries may be set at appropriate levels within
those Himits. In order fo insure the public defender independence
of action, power of appointment is vested in the judicial couneil
afier receiving recommendations from the district court. Further
assuranees are provided by appeintipenis io a four-vear term
with earlier termination within the powers of the judicial coun-
¢il only for the cavses specified in the sub-section. Power of ap-
pointmnent of assistant public defenders and other stafd iz vested
in the public defender.

{g} Loen! Defenders, A bar asscciation, or legal aid society
or other Iocal defender organization which furnishes attorneys
pursuani to this seetion shall av the conclusion of each vepresenta-
tion or any segment thereof be compensated at & rate not ex-
ceeding 315 per hour for time reazonabiy expendad by iis attor.
neys and be reimbursed for expenzes reasonably ineurred. A
separate claim for cempensation and reimbursement shall be
made to the district court for representation before the United
States commissioner or that court, and te each appellate court
before which the organization’s attorneys represented the defend-
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ant. The elaim shall be supported by an affidavit specifving the
iime expended, services rendered, and expenses ineurred while
the case was pending before the United States commissioner of
court, and the compensation and reimbarsement applied for or
received in the same case from any other source. The eourt shall,
in each instanee, fx the compensation and refmbursement to be
paid {o the grzanization.

FHFEREFRE

This subsection governs the mode and amount of compensa-
tiom paid to legal aid assoclations, local private or public defender
groups, or other organizations providing representatior under
plaps making wse of their services. These provisions eonform fo
those governing compensation and reimbursement of private at-
torneys in subsection {e).

EEEEFT AT

(h) Eeceipt of Ofker Paoywnents. Whenever the court is
satisfied that money is avallahle for payment from or on hehalf
of a deferdant, he may avthorize or direct thst it be paid fo
appointed counsel, to any persen authorized pursuant to subsec-
tion (4] to assist in the representation, or to a fund established
under the plan fo earry out the purpeses of this section. Except
as 50 authorized or directed, no such person may request or accept
any pavment or promise of payment for assisting in the repre-
sentation of a defendant.

FEEFEFEFR

This subsection deals with the situation invelving an accused
for whom counsel has been appointad or who has reesived other
services under this legislation and whoe is subsequently discovered
to be able to pay for these serviees. The court is anthorized to
direct the deferrdant to make payment in any of the various ways
spacified. The language also establishes the principle that only
in these circumsiances may counsel or other person performing
defense services under this act recetve payment or promise of
payment srom defendant In connection with the represeniation.

FERFEFETEFR

{i} Pencelies. False affidavits filed pursuani te subsections
{d}, fe}, or {g), and false siztements made by defendants in
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the course of inguiries conducted under subsections {b) or (d}
for the purpose of securing counse] or serviees, shall subject the
persons making such affidavits or statemenis to the penalties
preseribed by law.

EEE T

The provisions of this subsection are self-explanatory.

EFEEFEEE

(i) Reporis. Eaeh disirict court and judicial council shall
submit a4 report on the operation of the plan within its jorisdic-
tion to the Director of the Administrative Office of the United
States Courts in such form and at sech times as the Judicial
Conference of the United States may specify.

HEEEEEEE

This subsection makes provision for reporting, which is
ezzential for budgetary purposes and for intelligent evalwation
of the operation of the system of adequate representation ereated
by this legislation.

Wk A SRR

(k) Appropriations. There are authorized to be appropri-
ated to the United States courts, out of any money in the Treas-
ury not otherwise appropristed, sums necessary to carry cut the
provisions of this section. Payments from sueh appropriations
shall be made under the supervision of the Director of the Ad-
ministrative Office of the United Stztes Couris.

EHEX LR

The purpeses and effect of this provision are clear.

R

{1} Districts Included. The term ““district eonrt” as used
in this seetion includes the District Court of the Virgin Islands,
the Distriet of Guam, and the district courts of the United States
created by ehapter § of title 28, United Siates Code.

Sec. 3. The anzlysis of chapier 201 of title 18, United States
Code, is amended by adding immediately after section 3006 the
following new item:
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23064 . Adeguate representation of defendants.

Section 4. Each distriet court shall within siz months from
the date of this enactment submit to the judicizl councit of the
¢ireuit a plan formulzsted in accordance with section 2. Each
judicial council shall within nine months frem the date of this
enaciment approve and iransmit fo the Administrative Office of
the United States Courts a plan for each district in its circuit.
Fach district court and eourt of zppeals shall place its approved
plarn in operation within one year from the date of this enactment.



